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(Example taken from the case of Summers v. Tice, 
33 Cal2d (Adv 48), 199 P2d 1, 5 ALR2d 91) 


Plaintiff, while hunting with two companions, received 
@ pellet of bird shot in an eye and another in his upper lip 
when both his companions, in firing at a quail, shot in his 
direction. While it was the understanding that they 
should keep in line, plaintiff, in the center, proceeded up a 
hill, thus placing the hunters at points of a triangle. 
Plaintiff was in sight of and about 75 yards distant from 
his companions, who knew his location. 


It was held that a finding of negligence on the part 
of the others and of the absence of contributory negli- 
gence on the part of the plaintiff was warranted by the 
evidence; and that if it could not be ascertained whose 
shots caused the damage, they were jointly liable al- 
though the major injury was by a single pellet only. 





This feature of ALR2d saves the time formerly used in reading unrelat- 
ed headnotes and the facts in a case, sometimes scattered throughout 
the opinion, in order to get a view of the legal picture presented. 


Write either publisher for a brochure de- 
scribing the many other features of ALR 2d 
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Use PUMERUDY 
Your Chiés i ! 


Several Recent Outstanding Examples... 


“The applicable rule is well stated in Pom- 
eroy’s Equity Jurisprudence, 5th Ed., vol. 4, 
pp. 102-104, Sec. 1048, which reads as follows: 


Binford v. Snyder, (Texas) 189 S.W. 2d, 473 


“In 4 Pomeroy Equity Jurisprudence, (5th 
Ed.), 62, §1031, the doctrine of resulting 
trusts is explained in the following language: 
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Creasman v. Boyle, 131 Wash. Dec. #10, 325 


“Pomeroy’s Equity Jurisprudence Vol. 2, 5th 
Ed., pages 51-143, treats exhaustively of the 
equitable maxims and gives many examples of 
their application.” 

Craig v. Craig, 157 Fla. 710 


“The test as to when a party will be relieved 
from a forfeiture is stated in Pomeroy Equity 
Jurisprudence, 5th Ed., Section 433, as follows: 
‘ 
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Gonzales v. Hirose, 33 Adv. Cal. Rep. 188 


5 VOLUMES — Order Today! 
$50 — Sold on Liberal Terms 


BANCROFT WHITNEY CO. 


thea Book Piblishers since 1856 


200 McALLISTER STREET SAN FRANCISCO, CALIF. 








Tee SAT EET NY ETE 
q 
S 


You can get fiduciary bonds 
fast this Hartford way 


Phone your local Hartford repre- 
sentative, supply brief, simple data, 
and you ee getany needed 


form of Fi 
$5,000. 


This fast, simplified Hartford 
bonding procedure enables you to 
offer your clients all the advantages 
of corporate suretyship when 
named in any fiduciary capacity, 
with all red tape eliminated. There 
are no lengthy questionnaires for 
you to complete—nothing for 
clients to sign. 

Only information required are 
essentials such as the name, ad- 
dress, and amount of estate. 


Through this arrangement all 
obstacles to corporate suretyship 
for your bonding requirements are 
eliminated. Your clients can be 
spared the necessity of asking 
friends or relatives to become their 
bondsmen. There is no need for 


uciary Bond up to 


epee 


HARTFORD 


HARTFORD FIRE INSURANCE COMPANY 
_ HARTFORD ACCIDENT AND INDEMNITY COMPANY 
HARTFORD LIVE STOCK INSURANCE COMPANY 


Hartford 15, Connecticut 


Year in and year out you'll do well with the Hartford 


anyone to pledge his a and 
credit as surety, thereby assuming 
the risk of an unnecessary loss. 
Thus embarrassment and personal 
obligation areavoided and friendly 
relations protected. 


Certainly you will want to know 
all about this Fiduciary Bonding 
Plan. Ask your local Hartford Ac- 
cident at Indémnity Company 
Agent, or yourinsurance broker for 
full details —he’ll gladly furnish 
them without obligation. (In over 
5000 communities you can obtain 
the name and address of the nearest 
Hartford agent quickly by callin 
Western Union by number an 
asking for “Operator 25”). 


Remember that the Hartford is 
also prepared to write Fiduciary 
noaks in any amount with the 
capacity and the facilities for so 
doing regardless of the size of the 
estate. 
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Condensed from 


Law Library Journal, February, 1949 


HERE shall be two forms of 
taxation in the Hawaiian 
kingdom. The one a poll tax to 
be paid in money, the other a 
land tax to be paid in swine. 
“The amount of poll tax shall 
be as follows: For a Man, one 


dollar. For a woman, half a 
dollar. For a Boy, one-fourth 
of a dollar. For a Girl, one- 


eighth of a dollar. 

“This is the ratio of taxation 
for adults and children above 14 
years of age. But feeble old men 
and women shall not be taxed 
at all. In the back part of the 
islands where money is difficult 
to be obtained, Arrow Root will 
be a suitable substitute . . . Cot- 
ton also is another suitable ar- 
ticle . Sugar is another 
suitable article; also nets. 

“Land tax. There shall be no 
state, county, town and district 
tax, but only the following: A 
large farm—a swine one fathom 
long. A smaller one—a swine 
three cubits long. A very small 
one—a swine one yard long. If 
not a fathom swine, then 10 dol- 
lars. If not a three cubit swine, 
then 74 dollars. If not a yard 
swine, then 5 dollars.” 

Thus spake Kamehameha III 


“Enough Fathom-long Swine’’ 


by MARY HELEN STEVENS 


on the 10th day of November in 
the year of our Lord 1840, quite 
properly arranging for the sup- 
port of the government. 

It was more than a hundred 
years after the pronouncements 
of King Kamehameha III that 
I first came to the Supreme 
Court Law Library, to be pre- 
cise—May 1, 1943. From a fine 
start, and a library that was 
“going strong” at the turn of the 
century, the Supreme Court Law 
Library, emerging from the de- 
pression, was plunged right into 
the arms of war before it had 
time to take stock of itself. 
Marks were evident of the dark 
days when taxes of the propor- 
tion of one fathom long swine 
were nonexistent and swine 
three cubits long had become 
piglets. 

When jobs were scarce and po- 
sitions scarcer, the library had, 
when the budget permitted a 
librarian, been placed in the 
charge of law school graduates 
studying for the Bar. As soon 
as the Bar was passed, they 
turned to more profitable legal 
work. Consequently the library 
had been in a constant state of 
change of librarian. When the 
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budget did not permit, the li- 
brary was left in the care of 
trusties from the prison. With 
the onslaught of the war, the 
law students vanished and the 
library again languished under 
the care of a prisoner. 

The day was beautifully sun- 
ny, that first day as I walked 
past the statute of Kamehameha 
and entered the venerable edi- 
fice known as Aliiolani Hale— 
the Judiciary Building. Stately 
with age, the building had 
grayed with the years so that 
it looked impressively timeless. 
The sky was blue, fleecy clouds 
were playing about, and with 
that queer twist of weather that 
is so natural in the Islands and 
so perplexing to visitors, it was 
also raining very hard. 


Armed with two years experi- 
ence in a law office and gradua- 
tion from both a university and 
a library school of recognized 


standing, all of which had 
loomed so large when I made 
application for the position, I 
felt it all slowly dwindle into 
infinitesimal proportions as I 
surveyed the task before me. 

The library was unprepossess- 
ing looking. Where the roof 
had leaked, still too recently for 
comfort, great scales of plaster 
and loose paint had peeled off, 
and ugly trails of former storms 
were visible. 

The walls were a dirty shade 
of mud, which, dimmed by age 
and dust, had become an ever 
dirtier shade of mud. The win- 
dow trim was an unattractive 
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oyster-white, now long since 
marred and grimy. The color of 
the ceiling was by now undeter- 
minable. 

Long rows of completely va- 
cant shelves gaped at the be- 
holder at unexpected intervals 
while state reports were dogged- 
ly piled double in other spots. 
The original arrangement was 
not easily discernible but what- 
ever it had been, it had long 
since vanished under the expedi- 
ency of the moment. Books were 
shelved wherever there was an 
empty space reasonably close to 
where they should be; that is, 
if one wanted the latest Florida 
reports, they might be found in 
either Delaware or Georgia; and 
Wyoming mingled cozily with 
Washington and Wisconsin, and 
occasionally with Illinois, which 
happened to be, by some trick 
of arrangement, adjacent. 

It was quite clear that several 
thousand of the volumes needed 
immediate rebinding and that 
the place was a paradise for ter- 
mites and book worms. Crum- 
blings of leather, loose termite 
dust, and stray covers, long since 
unattached to their original vol- 
umes, sprang from every shelf. 
On what might have been an 
attractive lanai (veranda) an 
overwhelming assortment of 
broken shutters, old Venetian 
blinds, and a strange array of 
implements which later proved 
to be the rusty parts of two vac- 
uum cleaners lay mingled to- 
gether in a forlorn heap. 
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From the mezzanine, an owl- 
ish looking youth dressed very 
simply in a pair of blue dunga- 
rees and a white shirt with a 
number stamped on it surveyed 
my progress and when I came 
within hailing distance greeted 
me with an off-hand: “Hey, 
there!” followed by: “You 
ought to see what’s up here!” 


Climbing the circular turret 
type balcony steps, one could 
easily see why not even a faint 
glimmer of light penetrated the 
corridor below. If there were 
empty shelves on the main floor, 
there were none on the mezza- 
nine. Stacked double-decked, 
triple-decked, on the floor and 
in the corners were piles of books 
of all sorts and conditions; and 
the wall end was waist deep with 
debris. If the volumes below 
had looked somewhat woebegone, 
those on the balcony were ter- 
rific—in more senses than one. 
To this haven of bookworms and 
termites was also added a few 
nests of playful rats. And so on 
this overloaded balcony, I was 
introduced to my fellow co-work- 
ers—the rats, the bugs, the book- 
worms, and the prison trusty— 
Tommy. Of other staff, there 
was none, either page or janitor- 
ial or professional. 

Behind this stack of mail was 
a fish net which Tommy had been 
making which served as a sort 
of curtain over the whole. At 
the end, burrowed in among the 
rats’ nests and debris, Tommy 
had fixed himself a couch of two 
soft boxes of paper towels and 
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had arranged a little dugout, 
equipped with lights, lurid fic- 
tion magazines and food. Tom- 
my loved to eat and was forever 
at it. His adoring friends and 
relatives would bring him food, 
send him food, and give him 
money for food. In the short 
intervals when he was temporar- 
ily out of food, he was suspect- 
ed of selling books from the li- 
brary and stray equipment, such 
as the motor from the electric 
fan from the archives below, and 
buying food. In between mouth- 
fuls, he was expected to put the 
books back on the shelves, open 
and file the mail, dust the shelves, 
mop the floor and assist the li- 
brarian generally. 


Tommy lived in a pleasant 
world of his own, arranged by 
himself, whereby every thing 
paid obeisance to himself. What- 
ever he wanted, he seemed to 
acquire, and unless someone ob- 
jected too strenuously, he re- 
tained. Occasionally the law 
caught up with him and restrict- 
ed his freedom for a period of 
time, which bothered him not a 
whit. It simply saved him the 
trouble of providing food for 
himself. Of the numerous prison 
trusties who followed Tommy, 
none was so gracious or gener- 
ous. He would share his food 
with you, remove your fountain 
pen and, when you were looking 
for it, return it with a courtly 
gesture. 

Following Tommy’s gradua- 
tion to the outside world, a varie- 
gated group of burglars and pet- 












ty thieves followed, who insisted 
on roaming through the Justices’ 
Chambers, the Board of Health 
Building and the Territorial of- 
fice building until the harassed 
librarian requested “crimes of 
passion and violence” for a 
change and was rewarded with 
two near murderers and a rapist 
—who proved easier to handle. 
Included in this group were rep- 
resentatives from all nationali- 
ties, the final allotment being na- 
tives from the Philippine Islands, 
who, fresh from the plantations, 
spoke very little English and had 
to be painstakingly taught their 
letters and the sequence of the 
alphabet in order to have them 
replace the books on the right 
shelves. It was at this period 
that the library blossomed out 
with a series of brightly colored 
stars which proved of inestima- 
ble value. “Green stars” meant 
the British section; “blue stars,” 
the law reviews; “red stars,” 
state codes and statutes, and so 
on. Carefully placed white 
crosses indicated the exact last 
name of the authors of textbooks, 
etc. ; otherwise, these got shelved 
by the editor, the reviser or the 
title. 

Some of the prisoners got a 
little out of hand, but for the 
most part they cooperated and 
seemed, surprisingly enough, to 
enjoy their work. There was 
one who chased a pretty young 
typist one awful morning and 
upset her completely for the 
week. There was another who 
almost embraced one of the sec- 
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retaries, and there were others 
who spent hours, with some- 
what contemplative expressions, 
sharpening the very dull knives 
which they used to open the 


‘mail; but in the main, they were 


good, took pride in their work 
and proved of invaluable assist- 
ance. They have been with- 
drawn now due to a tragic mur- 
der by a pair who roamed loose 
from one of the ground crews. 

The greatest contribution of 
these trusty prisoners to the 
law library was in the field of 
book shifting. Together with 
Tommy, I set out to make the 
first readjustment of the book 
collection. First to get the sets 
most frequently used near the 
tables, and then to get Wiscon- 
sin, Delaware, and Florida back 
in their proper sequence and still 
allow for expansion. Hours of 
painstaking shifting and aching 
backs! Books down, books up, 
books down, books up, and so on 
until Tommy finally triumphant- 
ly produced a radio, feeling that 
we could manage better to music. 
I never did find out where the 
radio came from. 


The Supreme Court Justices 
were energetically furthering 
the program. From the Chief 
Justice’s report on December 31, 
1944, we quote the following: 

“Our present librarian is a 
professional librarian, and she 
has systematized the arrange- 
ments of the contents of the li- 
brary and is now cataloguing the 
books, which will greatly im- 
prove the library as a work- 
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ing tool for the use of the court 
and the attorneys who avail 
themselves of its facilities. To 
facilitate this work, I request 
that funds be made available to 
enable us to employ a typist to 
assist the librarian.” 


At the same time, knowing 
that it would take practically a 
whole herd of swine to restore 
the losses of the depression, the 
Supreme Court Justices, backed 
wholeheartedly by several prom- 
inent members of the Bar and 
Mr. Samuel Thorne, law librari- 
an of Yale University who was 
fortunately stationed out here by 
the Navy, requested that the 
book appropriation for the li- 
brary be doubled for that next 
biennium. So we received more 
fathom long and three cubit 
swine and built up our book col- 
lection. 

The collection of books was 
necessarily spotty when I first 
arrived. Occasionally, a new 
up-to-date set gleamed like a 
jewel and certain sections were 
startlingly modern but of bal- 
ance there was none. It took 
years of careful planning and of 
search before it became well- 
rounded. The recommendations 
of Mr. Thorne and Mr. Scott, 
the very fine lists of Miss Helen 
Newman and the Chicago Law 
Institute, and Mr. Miles Price’s 
Catalog of Fifteen Thousand 
Books for a Law Library played 
a big part. Law reviews and 
dealers lists were searched for 
recommended books, and person- 
al comparisons with outstanding 
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mainland collections were made 
by the librarian. 

On each trip to the mainland 
the librarian gathered a wealth 
of worth-while suggestions and 
feels greatly obligated to the law 
librarians who so kindly and 
courteously displayed their lat- 
est improvements and newest 
books. Those oceanic voyages 
were apt to be rugged during 
the war years; it look eleven 
days with a freight convoy to 
make a trip which now can be 
done in eleven hours. 

The need for at least a typist 
was readily apparent. Indexes 
had faded into practical nonex- 
istence. There were sixty draw- 
ers of catalog cards which mi- 
nutely analyzed the contents of 
certain law reviews, but which 
had been changed from a usable 
implement to a hodgepodge of 
cards by several attempts to ex- 
periment with the filing system. 
I suspected Tommy of exercis- 
ing his ingenuity by playing fan 
tan with them at one of the rela- 
tively few moments when he was 
not hungry. There was also a 
fine start toward a catalog of 
the books in the library but this 
had been redone so frequently 
that it now bore very faint re- 
semblance if any to the books 
that were on the shelves. It had 
to be entirely abandoned. Of 
other indexes “‘the working tools 
of the library profession” the 
less said the better. 

The books themselves had 
wandered. Due to the two en- 
trances, and the fact that the li- 
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brary had been relegated to the 
tender mercies of the various 
“Tommies,” there was an ex- 
tremely lax system about regis- 
tering the departures and re- 
turns of books. This was also 
stimulated by what is known as 
a “key system.” Practically 
every lawyer in the Territory had 
a key set to the library which, 
until withdrawn, brought down 
frequent diatribes on the librari- 
an’s head from the night watch- 
man because of carelessness in 
the matter of smoking, burning 
lights and unlocked doors. 


Before I even knew of his ex- 
istence except in a vague sort 
of way like you know the Presi- 
dent of the United States and 
his cabinet members, the tele- 
phone rang and a clear, convinc- 
ing voice started me immediately 
on what proved to be the right 
track: “This is the attorney 
general’s office calling. The at- 
torney general wanted me to 
bring you his greetings and let 
you know that you have quite a 
balance of unspent money in 
your book budget. While look- 
ing up his, he also ran across 
yours and thought you might like 
to know about it. It must be 
spent or earmarked for spend- 
ing before the first of July of 
this year.” 

No only was there the problem 
of getting hold of these elusive 
fathom-long swine, but also of 
hanging on to them once you got 
them. It was the first of May 
and it was necessary then to find 
out what books would be most 
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needed, what could be bought, 
and where, and how to get them 
here and billed before the first 
of July. 

With the war on, we were still 
in the protective care of the Mili- 
tary Governor who issued series 
of GENERAL ORDERS from 
time to time touching on black- 
out regulations, courts, censor- 
ship, where you could go and 
how long you could stay, etc. and 
who enforced regulations ema- 
nating from many other sources. 

Narrowed down to those im- 
mediately applicable it was nec- 
essary to get permission to bring 
in packages of any kind larger 
than eleven pounds per week. 
Materials came by convoy and 
might arrive and might not. 
Blackout hours precluded any 
possibility of working into the 
night. In addition, there were 
interminable forms, forms, 
forms to be filled out and ap- 
proved. I still recall the puz- 
zled look on the face of the clerk 
who signed these approvals as 
he examined my list of text books 
and statutes: 

“You can bring in these books 
all right,” he said gently, “but 
we can’t let you bring in these 
statues. I don’t think WAR is 
the time to go in for art. We 
need that shipping space for 
food.” 

Properly rebuked, I changed 
the wording of the request to 
read compilations of state laws. 
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ITIZEN Tom Paine’s writings 

were as generally known, and 
as respectively admired, or con- 
demned, in England in 1793 as 
his earlier works had been in the 
United States nearly twenty 
years before. And of the thou- 
sands who have read Burns’ 
“For a’ that and a’ that,” how 
many realize that it was written 
on the same theme as Paine’s 
Rights of Man? 

“It’s coming yet for a’ that, 

That man to man, the world 

o’er, 

Shall brithers be for a’ that.” 
And who now thinks, when he 
recites Scots, “wha hae wi’ Wal- 
lace Bled,” that Burns composed 
it in September 1793 on hearing 
the news of the conviction of 
Thomas Muir for sedition, be- 
fore the High Court of Justici- 
ary at Edinburgh? 

Muir was a young Scots law- 
yer, whose tradesman father was 
sufficiently prosperous to send 
his boy to Glasgow University, 
from which he was expelled for 
writing squibs against the pro- 
fessors! He became a member 
of the Faculty of Advocates, and 
took an active part in the move- 


The Trial of Thomas Muir 


By ARTHUR E. SUTHERLAND, Jr. 


Professor of Law, Cornell Law School 


Extracted from 


Cornell Law Quarterly, Spring, 1949 


ment for parliamentary reform. 
At the same time he was cautious 
in his speeches, deprecated vio- 
lence and urged reform by act 
of Parliament only. His worst 
sin appears to have been the rec- 
ommendation of Tom Paine’s 
Rights of Man to friends and 
relatives. He had also taken up 
the cause of the United Irishmen, 
and was in touch with the Cor- 
responding Societies in England. 
In the fall of 1792 he had been 
speaking at meetings in the in- 
dustrial districts in Scotland, 
criticizing the government, and 
comparing it disadvantageously 
to that of the French. He had 
a considerable following among 
young factory hands, and if he 
did not actually present a clear 
and present danger to the nation- 
al welfare of Britain, he was cer- 
tainly a menace to the political 
management of Henry Dundas 
who delivered the Scots vote for 
Pitt. Muir was brought by the 
authorities before the Sheriff- 
deputy of Edinburgh where he 
signed a statement; but he was 
not otherwise interfered with. 
However, he left for France im- 
mediately thereafter—only a few 


9 









10 CASE AND 
days vefore the execution of the 
King and the outbreak of active 
war between France and Eng- 
land. In his absence he was in- 
dicted in Scotland for sedition. 
He sailed from France with a 
passport and a passage for the 
United States, but turned up in 
Ireland late in July, where he 
was recognized and arrested. 


Muir’s trial by jury opened at 
Edinburgh in 1793, before the 
High Court of Justiciary. On 
the bench were the Lord Justice 
Clerk, Lord Braxfield, (who was 
to be the grim Weir of Hermis- 
ton in Stevenson’s novel a cen- 
tury later), and four lords com- 
missioners of justiciary. Brax- 
field was a conspicuous judicial 
figure. He was of relatively 
humble descent, but went to the 
grammar school at Lanark, to 
Edinburgh University, and in 
due time became a busy member 
of the Scottish bar, noted for his 
capacity to stand drink and for 
his fanatic adherence to the 
Toryism of Henry Dundas. Lord 
Braxfield considered it a duty 
and a privilege to put down radi- 
calism and he let this be known 
from the bench. In 1794 he pre- 
sided at the trial of Joseph Ger- 
rald for sedition; the defendant 
said at one point that Christ him- 
self was a reformer. Braxfield 
responded, “‘Muckle he made 0’ 
that; he was hangit.” 

Muir’s indictment for sedi- 
tion, principally “in that he did 
; wickedly and felonious- 
ly distribute . . . a number of 
seditious and inflammatory writ- 
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ings or pamphlets; particularly 
a book or pamphlet entitled 
“The Works of Thomas Paine, 
Esq.” The indictment quoted 
Paine’s books as saying: 

“In England, a king hath little 
more to do than to make war, 
and to give away places; which 
in plain terms, is to impoverish 
the nation, and set it together 
by the ears. A pretty business 
indeed for a man to be allowed 
eight hundred thousand pounds 
sterling a year for, and wor- 
shipped into the bargain! Of 
more worth is one honest man 
to society, and in the sight of 
God, than all the crowned ruf- 
fians that ever lived.” 

Muir’s trial opened with a 
reading of the entire indictment, 
which takes up six pages of small 
print in Howell’s State Trials. 
He orally pleaded not guilty, and 
announced that he would be his 
own counsel. 

In every Scots criminal trial, 
the Court, as a matter of course, 
first passed on the sufficiency of 
the indictment. The four lords 
commissioners (associate justic- 
es) “agreed to find the libel rele- 
vant to infer the pains of law.” 
Braxfield, the Lord Justice Clerk, 
let himself go a little. He said: 

“The crime here charged, is 
sedition; and that crime is ag- 
gravated according to its tenden- 
cy; the tendency here is plainly 
to overturn our present happy 
constitution—the happiest, the 
best, and the most noble consti- 
tution in the world, and I do 
not believe it possible to make a 
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A sparklingly fresh edition of 
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4° Henderson’s Introduction to 
Income Taxation 
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‘ by JAMES M. HENDERSON, author of the prior edi- 
This book tion, formerly in charge of supplementation of Mertens’ 
é4 different ‘‘Law of Federal Income Taxation,’’ author of nu- 
merous works on Federal Practice and Procedure and 

Ss the Law of Corporations. 


HERE is a different and indispensable aid to successful income tax practice. 
The field of the tax manual is already well covered. Mr. Henderson’s “Intro- 
duction” shows you the basic thinking and philosophy that is the foundation 
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better;—and the books which 
this gentleman has circulated 
have a tendency to make the peo- 
ple believe that the government 
of this country is venal and cor- 
rupt, and thereby to excite re- 
bellion.” 

His lordship, therefore, agreed 
with his associates in sustaining 
the indictment. 

The prisoner had equally poor 
luck on the selection of the jury. 
When Captain John Inglis of 
Auchindinny was called he said 
that as. a government servant 
he preferred not to serve, “that 
he did not consider it as proper 
that Mr. Muir should be tried 
by a jury composed of servants 
of government.” The court told 
him that there was no impropri- 
ety in his serving. Muir objected 
to the first five jurymen on the 
ground that they belonged to the 
Goldsmiths’ Hall Association, 
whose members had voted to ex- 
clude Muir from membership in 
this Association on the ground 
that he was an enemy of the 
constitution. Their lordships 
were unanimous in repelling the 
objection! 

The parade of witnesses be- 
gan. To the first, Alexander 
Johnston, Muir objected on the 
ground that Johnston had pre- 
viously stated that he would do 
everything in his power to have 
Muir hanged. The court ob- 
served that a witness might 
seek to avoid testifying by mak- 
ing such a statement, and might 
so defeat the ends of justice. 
Anyhow, said Braxfield, the wit- 
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ness’ oath purged him of malice. 
Let him speak. 


Johnston’s testimony was a 
fair sample of the entire case for 
the prosecution. He swore that 
he had heard Muir ‘harangue a 
meeting mostly of young weav- 
ers, eighteen to twenty years old, 
at Kirkintilloch 8 months before. 
Muir had criticised the repre- 
sentation of the Scots boroughs 
in Parliament and said that if 
a man paid twenty thousand 
pounds for a seat he must get 
something in exchange. Oddly 
enough to our ideas, Muir made 
no effort on cross-examination 
to show the bias of the witness. 
Johnston admitted that Muir 
recommended order and regular- 
ity to the meeting, said that 
tumult or disorder would ruin 
their cause, and “that there was 
no other mode of procuring re- 
dress but by applying to parlia- 
ment.” . . . “He likewise recom- 
mended reading political pamph- 
lets in general.” 


Another witness, Anne Fisher, 
former maidservant in the house 
of Muir’s father, seems to have 
hurt most. Young Mr. Muir, she 
said, used to be much busied 
about reading and writing, on 
what subjects she did not know. 
She saw a good many country 
people coming about Mr. Muir’s 
father’s shop, and Mr. Muir used 
to tell them that Paine’s Rights 
of Man was a very good book. 
He would sometimes send Anne 
out to buy a copy for the country- 
men. She once heard Muir ad- 
vise his barber to buy copies, 








ice. 
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“and to keep them in his shop 
to enlighten the people, as it con- 
futed Mr. Burke entirely, and 
that a barber’s shop was a good 
place for reading in.” Anne bor- 
rowed a copy from Muir’s man- 
servant to read herself. She had 
heard Muir say that France was 
flourishing because free; that the 
British constitution was good 
but its abuses needed a thorough 
reform; “that the court of jus- 
ticiary would need a thorough 
reform too, for it was nonsense 
to see the parade with which 
the circuit lords came into Glas- 
gow; that they got their money 
for nothing but pronouncing 
sentence of death upon poor 
creatures. . -”’ Muir ob- 
jected at this point (without suc- 
cess) that the indictment did not 
accuse him of speaking against 
the courts of law. 

As the trial wore on, witness 
after witness, both for the prose- 
cution and for the defense, testi- 
fied that Muir had not advocated 
violence but had urged parlia- 
mentary reform. At the close of 
the testimony the Lord Advo- 
cate (prosecuting counsel) ad- 
dressed the jury. He praised 
Anne Fisher, and denounced 
Muir with a wealth of metaphor. 

Muir spoke well in his own de- 
fense. He stressed the legiti- 
macy of his motives in urging 
parliamentary reform; but his 
flight to France after he was ap- 
prehended was hard to explain. 
The excuse he gave,—that he 
intended to dissuade the revolu- 
tionaries from executing the 
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King, seems more ingenious 
than credible but he urged it 
stoutly. When the prisoner fin- 
ished his speech, Lord Braxfield 
was shocked to hear the crowd 
applaud. 

The charge to the jury by the 
Lord Justice Clerk was strong 
stuff : 

“T leave it for you to judge, 
whether it was perfectly inno- 
cent or not in Mr. Muir, at such 
a time, to go about among ignor- 
ant country people, and among 
the lower classes of the people, 
making them leave off their 
work, and inducing them to be- 
lieve that a reform was absolute- 
ly necessary to preserve their 
safety and their liberty, which 
had it not been for him, they 
never would have suspected to 
have been in danger.” 

The jury came in with a ver- 
dict of “Guilty.” Muir was sen- 
tenced to transportation to New 
South Wales, for fourteen years. 
The sentence of the prisoner 
awakened much sympathy 
among Foxite Whigs in England 
and among the anti-Federalists 
in the United States, and a proj- 
ect was started in America to 
sent a ship to rescue Muir. 
Whether by this means or some 
other, he escaped to South Amer- 
ica, and took passage to Spain, 
which was then at war with 
England. He was imprisoned as 
an enemy alien on his arrival in 
Spain. Talleyrand applied for 
and obtained his release, and the 
unfortunate Muir went to Bor- 
deaux, where he died. 












Condensed from Indiana 
Law Journal, Winter, 1949 


E TOOK his law clerks from 
the classroom, as you know, 
acting with that special faith in 
youth and in the schools that 
somehow is maintained upon 
this Court. We held a perch be- 
neath the rafters of his cham- 
bers usually for but a single 
term. Though jointly we bear 
witness to the full span of his 
judicial service, each of us knows 
nothing but a fragment of the 
whole, fragments that inevitably 
differ with all the changes in the 
issues and the emphases of more 
than twenty-one exciting years. 
If all could be heard, the sen- 
iors of our number would speak 
of the time of the novitiate, when 
fresh from teaching, practice 
and the Cabinet he took his seat 
upon this Bench. These were 
the terms of first impressions, of 
initial soundings in the sea of 
controversy that constitutes the 
business of the Court. Others 
would tell of terms when this 
was over, the bearings taken and 
directions settled upon many of 
the major issues of the time. 
This was the period when the 
name of Stone was so often 
joined with those of Holmes and 
Brandeis or later, of Cardozo, in 
the great triumvirates that gave 
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warning of the storm approach- 
ing before the lightning was 
seen by others or the thunder 
generally heard. A third group 
would dwell upon the years of 
crisis, the direction of the na- 
tion’s polity hinging on the trend 
of the decisions, conflict within 
the Court no less acute or less 
portentous than the challenge to 
the very institution mounting 
swiftly to a climax in another 
place upon this hill. Still other 
voices would describe the time 
of the judicial readjustment, the 
unfolding of what the Justice 
called “the historic shift of em- 
phasis in constitutional inter- 
pretation” that began before the 
Great Debate was through. This 
was for him the period of the 
prophetic realization, the dis- 
sents of former years delivered 
now as judgments on so many 
basic questions, the whole a 
triumph of persistent conviction 
that has its parallel in the lives 
of few judges, its analogue in 
the stories of few men. 

Finally, there are among us 
some who know the years of 
service as Chief Justice, judicial 
labor no less heavy for the addi- 
tion of administrative duties, 
the challenge of the great re- 
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sponsibility sharpened by the 
awful fact of war. Change in 
the contentious areas of consti- 
tutional controversy was by 
this time clearly delineated. So 
too was it made plain that con- 
troversy itself had not been end- 
ed by the change; that here, as 
elsewhere, no solutions can be 
final and definitive—for all give 
birth to new issues rising from 
the ashes of the old; that pow- 
erful forces and high values, 
pursuing their persistent com- 
petition, ever generate fresh 
dilemmas to challenge the wis- 
dom of this Court. 

Within these changing set- 
tings, different themes stand 
forth throughout the years. The 
largest point in the beginning 
had to do, of course, with insular 
experimentation, the power of a 
state’s democracy to fashion 
changes in the legal order by 
laying on the enterprise within 
its borders restraints or taxes 
deemed by it—but not by many 
others—to advance the common- 
weal. The point, thereafter, has 
to do with matters far from in- 
sular, the power of the men who 
represent the full constituency 
to marshal the resources of the 
nation in ways they think con- 
structive—though many men in 
every state believe the measures 
baneful and their purpose even 
worse. The point in other con- 
texts is concerned with the po- 
licing of our federalism, assess- 
ing the authority of one state to 
force its will on men or institu- 
tions centered within other bor- 
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ders or engaged in commerce 
among many states—their stand- 
ing with the local legislature 
little more than that of stran- 
gers in the gates. Another 
point, in many ways the most 
perplexing, centers in the differ- 
ences that mark controls upon 
the ways of men in getting and 
in spending and those that touch 
affairs of conscience or expres- 
sion, involving an assault upon 
the final bulwark of the single 
human spirit facing other men, 
his country and his God. 


On such great themes as these, 
the Justice, as occasion offered, 
brought to bear his full creative 
power, knowing that to men of 
law there are no deeper prob- 
lems, certain of the title and the 
duty of this Court to fashion 
from our basic Charter answers 
that will stand against the cries 
of faction and the test of time; 
certain also that no answer 
stands merely or. the ground of 
its authority, that what main- 
tains a judgment in the end is 
its appeal to reason for support. 


This is, of course, to point to 
what for us could not but be the 
highest moments, the days in 
which the Justice shaped, wheth- 
er for the Court or in dissent, 
opinions drawing on the final 
sanction—the instrument “in- 
tended,” as he often liked to 
quote, “to endure for ages to 
come, and consequently, to be 
adapted to the various crises in 
human affairs.” His insight was 
that both the Constitution and 
this Court are “instruments of 
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government,” that government is 
an intensely practical activity, 
its problems centered in the 
areas of deepest conflict in the 
interests and affairs of men, its 
measures born far less of chang- 
ing theories than of changing 
facts. He had, therefore, the 
firm conviction that the basic 
law must stand above the nor- 
mal reaches of the conflict and 
the pressures; that when it 
speaks to problems of such prac- 
tical dimension it must direct 
itself to actuality and cannot 
rest on vague or flimsy formulae 
so often scattered in the books. 


Men whose fashion is to press 
their power to the utmost, and 
they are always many, will never 
understand how much there was 
of self-subordination in this 
great work; the talent and the 
passion—not to speak of craft— 
so often given to sustaining 
measures that the Justice, had 
their merits been for him, would 
certainly have held pernicious; 
the strength of the conviction 
that, except within the narrow 
limits where the Constitution 
speaks most firmly or the high- 
est values stand, the antidote 
for legislative error must be 
found not in this Court but at 
the polls. An age which ever 
tends to specialize its interests 
does well to ponder and to honor 
this capacity for disinterested 
judging, this ability to etch a 
standard of adjudication that 
sustains the governmental struc- 
ture—whatever party has its 
transient dominance, whatever 
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claims to power or advantage 
win political acceptance for the 
time. 

And even in the reaches where 
the Justice thought the Consti- 
tution posed a bar to legislation 
—a field in which he did not 
hesitate to stand alone—the men 
or doctrines or activities he 
deemed entitled to protection 
would not often have achieved a 
shred of his approval, were the 
issue what he thought was good 
or useful rather than the right 
of other men to do or hold or 
urge what in their wisdom and 
in God’s broad grace they 


“The jury brought in a verdict of not guilty. I was so happy 
I shouted for joy. So the judge gave me three 
months for contempt of court.” 
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deemed desirable, however much 
their fellows disapproved. 

Not all men who viewed their 
duty thus would find the work 
congenial—despite the honor 
that attaches to the highest 
court. In this case, though, I 
think the mission was complete- 
ly sympathetic. The reason is, 
in part, that one who viewed all 
power as a public trust, its only 
satisfactions in the chance to 
render service, was devoted nec- 
essarily to abstract and ideal 
ends. The deeper reason is that 
Justice Stone was of that small 
group who really have the dem- 
ocratic spirit—to use a term that 
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has been much abused and never 
more than at this time. I use it, 
let me add, in none of those 
strange senses that distort the 
minds of men today, nor even in 
the sense in which democracy is 
taken to bespeak benevolent com- 
passion. I mean no more and 
certainly no less than the hard 
faith that other men, both in and 
out of office, however much we 
disapprove their natures or their 
works, have rights that are en- 
titled to respect; that to define 
these rights, to cherish and sup- 
port them is the very heart of the 
enduring quest for liberty and 
justice under law. 

To speak of self-denial in Jus- 
tice Stone’s conception of judi- 
cial duty is not, of course, to 
mean that he believed the judge’s 
task mechanical or even mar- 
ginal—and least of all the task of 
judges of this Court. Needless 
to say, the “shift in emphasis in 
constitutional interpretation,” to 
use his words again, involved 
the most creative adjudication, 
premised on the view that, as he 
said, “judicial interpretations of 
the Constitution, since they were 
beyond legislative correction, 
could not be taken as the last 
word,” but were “open to recon- 
sideration, in the light of new 
experience and greater knowl- 
edge and wisdom.” 

I have a final word that is con- 
cerned less with the Justice or 
the Chief who gave us access to 
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his chambers than with the man 
who gave us entry to his home. 
Young lawyers have a tendency 
to view the law as all-absorbing, 
forgetting that the richness of a 
life inheres as much in range of 
interest and appreciation as in 
the rule of service and devotion 
to the daily task. On this point 
too his law clerks could not but 
note with awe the Justice’s ex- 
ample. For while no other in- 
terest could compete with his 
judicial duty, he managed some- 
how to dispatch his work with- 
out exhausting either time or 
energy. Somehow within the 
framework of this busy life he 
found the moments to devote to 
living: the house and study Mrs. 
Stone and he designed with 
scrupulous attention to detail; 
music and the arts, including 
most discriminate collecting; 
Amherst, the Folger Library 
and later the Gallery and Smith- 
sonian; evenings of the widest 
reading; visitors of grand and 
humble station, received with 
equal grace; the garden as a 
place to work as well as linger; 
long ‘and, if a weaker man may 
say so, brisk walks each day, 
with small regard to weather; a 
joy in talk and growing things 
and company and knowledge; a 
taste for wine when it is good; 
an abiding interest in affairs of 
scholarship and education; a 
helpful word to other men who 
sought advice or lacked encour- 
agement. 
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ILLS in which the testator 
makes a devise or bequest 
conditional upon the beneficiary 
doing, or not doing, a certain 
thing, or the happening or not 
happening of a certain event, 
are an every day occurrence, al- 
most as common as wills them- 
selves, and the Courts 
hold that conditions 
“however whimsical or 
capricious” are legal, 
provided they are pos- 
sible of performance 
and do not violate the 
law. The text books 
abound in numerous ci- 
tations of cases where 
the conditions attached 
to a testamentary gift 
are unusual and curi- 
ous, such as the follow- 
ing:—the beneficiary must 
change his name; in another case 
he is required to make his home 
in a certain locality; in another 
he must be educated in a Catholic 
school and adhere to that faith; 
in another he must abstain from 
the use of intoxicating liquors. 
The Courts hold the foregoing 
conditions and hundreds of other 
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similar ones are valid, and that to 
be entitled to the gifts, the bene- 
ficiaries must comply with the re- 
quirements. While it is univer- 
sally held that the testamentary 
conditions in total and absolute 
restraint of marriage are against 
public policy and void, wills by 
which the _ testator 
leaves property to his 
wife on condition that 
she does not remarry, 
or as it is often other- 
wise expressed “during 
her widowhood” are not 
in restraint of mar- 
riage. This exception to 
the general rule is some- 
times predicated on the 
idea that such a condi- 
tion protects the testa- 
tor’s widow and chil- 
dren from designing men who 
would marry the widow for her 
money. It is also generally held 
that conditions in partial re- 
straint of marriage, if reason- 
able, do not violate the rule, such 
a condition against marrying a 
Scotchman, or a Jew, or a Ro- 
man Catholic, or a Baptist, or 
provided the beneficiary marries 


21 


22 CASE AND 
a person of good social position, 
or provided the beneficiary does 
not marry a blood relation—all 
these provisions have been ad- 
judged to be legal. 

The Court characterizes Mc- 
Kinney vs. Clarke, 32 Tenn 321, 
which involved the legality of a 
bequest made by a husband to his 
wife on condition that she does 
not remarry as a “novel case,” 
stating that “the books to which 
we have had access have been 
searched in vain for a parallel 
case.” And a brief survey of 
the facts and circumstances ful- 
ly confirms this characterization. 
Cornelius Sullivan, who died in 
1846 devised and bequeathed to 
his wife Mary a plantation and 


“Maybe I can’t read the last line, but I still saw your client 
leaving the scene of the crime!” 
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six slaves “during her natural 
life or widowhood, with remain- 
der to his children.” Complain- 
ant McKinney recovered several 
judgments against the widow, 
and executions were issued and 
levied on the land and slaves. 
Before the day appointed for the 
sale, Mary intermarried with the 
defendant Clarke. Thereupon 
McKiney filed a bill to annul the 
marriage and subject the prop- 
erty to the satisfaction of his 
judgments. The Chancellor de- 
creed the marriage void so far 
as it affected complainant’s 
rights and ordered the interest 
of the defendant Mary to be sold 
and the proceeds applied on com- 
plainant’s judgments. Defend- 
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ants appealed and the Supreme 
Court reversed the Chancellor 
for the reason and upon the 
grounds thus set forth in its 
opinion: 

“The motives and conduct of 
the said Mary in forming this 
matrimonial alliance are of a 
character as exhibited in the 
record to shock the moral sense 
of the community and to outrage 
all the decencies of social life. 
It is probable from the proof 
that she has not in fact and per- 
haps never intended to cohabit 
with said Clarke who is proven 
to be a drunken sot, degraded 
in reputation and loathsome in 
his habits. There is no doubt 
that the object of the marriage 
was to defeat the rights of the 
complainant. Marriage 
when consummated according to 
law, becomes indissoluble except 
by divorce or death, and cannot 
be annulled at the instance of a 
third person for any cause what- 
ever. The interest of the 
defendant Mary was an estate 
upon condition, and her subse- 
quent marriage with the other 
defendant was an absolute for- 
feiture of that estate as to her- 
self, her creditors and all other 
persons. This forfeiture she 
might incur at pleasure and no 
person known to the law could 
have restrained her from doing 
so. The decree will be reversed 
and the bill will be dismissed.” 

Another case, Cannon vs. Ap- 
person, 82 Tenn 553, involving 
the will of Wade Bolton and the 
settlement of the affairs of the 
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firm of Bolton, Dickens & Com- 
pany is interesting not only be- 
cause of the unusual conditions 
attached to certain bequests 
made in the will but also because 
the bitterness and animosities 
engendered by the litigation, 
culminating in violence and trag- 
edy seldom if ever equalled in a 
civil court proceeding. Bolton, 
Dickens & Company prior to the 
Civil War were extensively en- 
gaged in the business of buying 
and selling negroes. The part- 
nership expired by limitation 
and the partners failing to agree 
on a settlement, fell out among 
themselves and resorted to the 
Chancery Court in Memphis by 
bills and crossbills for the ad- 
justment of their differences. 
Many thousands of dollars were 
involved and the contending par- 
ties were represented by some 
of the most distinguished law- 
yers in the State. The chief 
protagonists were Wade Bolton 
and Tom Dickens. Bolton car- 
ried his animosity toward Dick- 
ens beyond the grave and per- 
petuated it in a will drawn by 
himself. In seven separate par- 
agraphs of the will he repeated 
in substantially the same lan- 
guage the conditions upon which 
he made seven separate bequests 
as follows: 

“that the legatees do all that 
they can to defeat the gigantic 
swindle old Tom Dickens, the 
land pirate, has _ instituted 
against me in the Chancery 
Court at Memphis and the onus 
shall be upon them to show my 
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executors they (the legatees) 
have done all they can to defeat 
the same.” The seventh para- 
graph is as follows: “I give 
and bequeath my niece Josephine 
Bolton, now the wife of the no- 
torious Doctor Samuel Dickens 
(the Judas of the family), five 
dollars, one-sixth of what Judas 
Iscariot got for the betraying of 
the Lord. Any of the 
legatees aiding or abetting in 
anywise, shape or manner di- 
rectly or indirectly with old Tom 
Dickens and Sarah W. Bolton in 
this gigantic fraudulent suit 
against me forfeits all their 
right to the legacies bequeathed 
to them in this will.” 

Payment of the legacies was 
resisted on the ground that the 
conditions imposed by the will 
were against public policy and 
void, but the Court overruled the 
contention. Neither Bolton nor 
Dickens lived to see the result of 
the litigation. Both were killed 
during its progress, and before 
its final termination; several of 
their friends and partizans suf- 
fered the same fate. 

It may be interesting in con- 
clusion to note that Bolton failed 
to make out his case of “‘gigantic 
swindle” against Dickens, the 
Court holding that the several 
partners by their actions and 
conduct had estopped themselves 
from obtaining relief against 
each other. 

One of the most noted and 
spectacular cases ever tried in 
the Supreme Court of the United 
States involved the legality of a 
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strange restriction in the will 
of Stephen Girard, Vidal vs. 
Girard’s Executors, 2 How 127 
(llth Law Edition 204). The 
testator, a native of France, 
came to this country prior to the 
Revolutionary War, settled in 
Philadelphia, and amassed a for- 
tune in his various enterprises 
as a shipmaster, merchant and 
banker. He died in 1831 unmar- 
ried and without issue, leaving 
a will by which he bequeathed to 
the city of Philadelphia in trust 
an estate valued at six million 
dollars for the purpose of estab- 
lishing a college to train and 
educate “poor white male or- 
phans between the ages of six 
and ten years giving preference, 
first to orphans born in the City 
of Philadelphia ; secondly to those 
born in any other part of Penn- 
sylvania; thirdly, to those born 
in the City of New York; and 
lastly to those born in the City 
of New Orleans.” The follow- 
ing restrictions were coupled 
with the bequest: “No ecclesi- 
astical missionary or minister of 
any sect whatsoever shall hold 
or exercise any station or duty 
whatever in the said college; nor 
shall any such person ever be 
admitted for any purpose or as 
a visitor within the premises of 
the said college.” 

The will then goes on to ex- 
plain that the foregoing restric- 
tions were not meant to cast any 
reflection upon any sect or per- 
son; and all instructors and 
teachers are enjoined to “instill 
in the minds of the schol- 
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ars the purest principles of 
morality, and a love of truth, 
sobriety and industry and such 
religious tenents as their ma- 
tured reason may enable them 
to prefer.” 

The heirs of Girard filed a bill 
in the United States Circuit 
Court in 1841 attacking the will 
on two grounds, viz: Ist, that 
the proposed system of educa- 
tion was un-Christian; 2nd, that 
the beneficiaries were too uncer- 
tain. The case attracted wide 
attention, and when it came on 
for argument before the Su- 
preme Court the room was filled 
to capacity with spectators, 
among whom were members of 
the Richmond, New York and 
Philadelphia bars. Mr. Benney, 
chief counsel for the trustee, 
who had made a special trip to 
England to study the law of 
charitable uses, spoke for three 
days. Daniel Webster, chief 
counsel for the heirs, spoke 


three days, and the arguments 
of other counsel occupied five 
more days of the time of the 
Court. At the January term 1844 





Mr. Justice Story in an elaborate 
unanimous opinion, adverse to 
the heirs on all points, affirmed 
the decree of the Circuit Court 
and dismissed the bill. 

If Girard could come back to 
the earth and visit Philadelphia 
on this the one hundredth anni- 
versary of the opening of Girard 
College he would see that it is 
located on forty-three acres sur- 
rounded by a stone wall ten feet 
high, in the heart of one of the 
greatest cities in America; that 
there are twenty-nine handsome 
buildings within the enclosure; 
that the six million dollars he in- 
vested in the benefaction has 
now increased to ninety millions 
in value. He would learn that 
the Bible is read every morning 
at the chapel exercises; that 
grace is said at every meal and 
prayers are offered every night; 
that thousands of the “poor 
white boys” from every state in 
the Union who have been trained 
and educated in the college have 
made good in all trades, and in 
every kind of business and pro- 
fession, including the ministry. 
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A Layman Views The Courts 


by W. A. BAILEY 
Editor and Manager, The Kansas Condensed from Federal 


City Kansan, Kansas City, Kansas 


Y INTEREST in “viewing the 
iV courts” dates back to my first 
year following graduation from 
Baker University in 1905. In 
the fall of that year I entered the 
teaching profession as principal 
of the Eureka, Kansas, High 
School. I was fortunate enough 
to secure a room at the home of 
Pinaldo P. Kelley, a leading at- 
torney of that city. He had been 
successful in the practice of law, 
had a good home, comfortably 
situated, had traveled some, and 
had continued the studious hab- 
its he had formed in Ames Uni- 
versity, Iowa, where he had re- 
ceived his law degree. Mr. Kel- 
ley and I spent many hours dur- 
ing the two years I lived in his 
home discussing law, lawyers, 
and the courts. 

Ever since those days I want- 
ed to check up on some of the 
things he told me. I have been 
curious to know whether there 
were other lawyers who felt as 
he did and if so whether they 
had published their views, also 
to learn if anything had been 
done to change these conditions 
we discussed some more than 40 
years ago. 

At the outset, I want to make 
it clear that I do not present this 
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paper as a critique of the law. 
Such presentation of incidents, 
seen and experienced, or which 
have come to my attention, is 
made in response to an assign- 
ment and with the hope that they 
may prove helpful to the cause 
in which we commonly are con- 
cerned—the securing of a wider 
and more equitable dispensation 
of justice. 

The major premise of this pa- 
per is that laymen everywhere 
have a deep-seated feeling that 
there is too much miscarriage of 
justice throughout the length 
and breadth of the land and that 
this feeling has been building up 
over a period of years. It is dif- 
ficult for a layman who has not 
tried to analyze this feeling to 
explain why he feels so, like 
Topsy—it has just grown up. 
It is the cumulative resultant 
formed from the information he 
has acquired from reading of 
trials, court rulings, question- 
able practices indulged in by cer- 
tain types of lawyers, and from 
the dramatization of crimes he 
has seen and heard. 

Let us take a look at some of 
the dilatory tactics utilized by 
some attorneys. 

When certain members of the 
bar are announced in connection 
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with a case we know their first 
move will be to ask for a contin- 
uance. They usually begin their 
cases by pleading illness or ab- 
sence of a litigant or a witness. 
Their main object is delay—pos- 
sibly only because it was just 
“inconvenient” for them or their 
clients at that particular time. 
And, parenthetically, I may say, 
the thing which disturbs us 
most, is that the judges know the 
tactics of these lawyers. Why 
they tolerate them further dis- 
mays us. 

One of the best continuance 
stories of our personal experi- 
ence is that of a local court case 
which I give you as related by 
our court reporter. 

Unusual but true is the his- 
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“T’ve heard him in court before, your honor!” 
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tory of a Wyandotte County Dis- 
trict Court case in which a rath- 
er attractive woman was 
charged with violation of the 
prohibitory law. Her attorney 
obtained several continuances 
for this and that reason and 
when it seemed he had about run 
out of reasons he came up with 
the statement that his client was 
going to become a mother. This 
reason called for additional con- 
tinuances from time to time. 
The attorney finally stated that 
his client was about to enter the 
hospital. The next time the case 
was called he said his client was 
unable to appear owing to the 
fact she had become a mother, 
not of one baby but of twins, 
but notwithstanding he would 
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have her in court soon. And 
sure enough, next time the case 
was called, in came the lawyer 
accompanied by the woman with 
her babies in her arms, well 
dressed and adorable. The 
babies were handed to the young 
women in the district clerk’s 
office, and the mother defendant, 
followed by the court attache 
with babes in arms, marched in 
triumphal procession through 
several law-enforcement offices 
adjoining the “Hall of Courts” at 
the court house. 

As you have already antici- 
pated, the defense attorney 
asked for release of his client on 
the claim that she had sold the 
liquor solely to help obtain mon- 
ey to pay expenses for the baby 
she had been expecting. And, 
he added, “the baby turned out: 
to be twins, judge!” 

Well, what would you have 
done? The court concurred with 
the defense attorney and the 
county attorney that there was 
nothing to do but release the 
mother to go home and care for 
her twins with the admonition 
that she not sell liquor again. 

A minor offense you may 
say—yes—hbut it illustrates the 
miscarriage of justice brought 
about through use of the “con- 
tinuance method.” 

When this case was recalled 
recently to the judge in whose 
court it was tried, he stated that 
he was keenly aware of the mis- 
use of continuances and he in- 
sisted that he is now doing what 
he can to curtail it. 
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The elements which make for 
these delays are so involved that 
a layman can scarcely compre- 
hend them, let alone make any 
suggestions to relieve them. 
Judges, lawyers, statutes, con- 
stitutions, legislators, vast num- 
bers of litigants, the selection of 
juries, appeals—all these are but 
a few of the many elements 
which contribute to produce lag 
in litigation. 

However, the situation is not 
as hopeless as it may seem. We 
know that the American Bar 
Association for years has been 
striving to correct this acknowl- 
edged weakness in the law. Mil- 
itant lawyers have dared to 
speak against it. Legislatures 
and Congress are aiding through 
the medium of new and amended 
laws which are being piloted 
through the sessions by able law- 
yers who want to see the high 
ethical standards of the bar 
made the motivating force in the 
dispensing of justice. 

With respect to trial by juries, 
we find our juries in too many 
cases are made up mostly of 
those jurors who have not laid 
down on the judge to excuse 
them. The residue is too often 
“run of the mine.” We plead 
guilty to the charge of having 
ourself asked to be relieved of 
jury service and of having 
asked to have certain of our em- 
ployees excused. Our defense is 
that this was during war days 
when we were trying to operate 
with greatly curtailed staffs. 


There should be a tightening 
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up on the part of judges to ex- 
cuse from jury service as well 
as an easing up on the part of 
individuals requesting to be ex- 
cused. I wonder, however, if we 
should go as far as the Honor- 
able Orel Bushby, Justice of the 
Supreme Court of Oklahoma, 
who said if he had the power the 
only excuse he would accept for 
“non jury service would be that 
for which a soldier in uniform 
is excused from fighting for his 
country—that is, illness or phys- 
ical incapacity.” 

In these days of keen compe- 
tition, high costs, shortened 
hours, and a super amount of 
detail the small businessman 
cannot be away from his busi- 
ness for any great length of 
time without working a distinct 
hardship on him and his busi- 
ness. Federal Judge Arthur 
Mellott of this District has made 
a good suggestion to the commit- 
tee handling plans for our new 
post office and federal building 
with respect to laying out the 
quariers for the federal district 
court. He advocates a room 
furnished with telephone, desks, 
and stenographic equipment so 
that a businessman called to 
jury service may keep in touch 
with his office and if necessary 
have his secretary come to the 
room for dictation. I might add 
that this judge follows the prac- 
tice of allowing jurors as much 
freedom as possible and seeks to 
conserve their time by excusing 
them from hanging around, 
whenever possible. 
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Jury fees are insufficient. 
They should be increased suffi- 
ciently to meet living expenses 
at least. Frequently those called 
for jury service cannot finan- 
cially afford to serve and when 
they are forced to serve they do 
so at a financial sacrifice. Unions 
are trying to make jury service 
a part of their contracts to the 
extent that when members are 
called for jury service their pay 
shall be continued by their em- 
ployers on the regular scale ba- 
sis. There is certainly some 
merit to this request. In the in- 
terests of good jury service the 
government well may consider 
assuming this cost. 

There should be more of an 
inclination on the part of attor- 
neys to take a chance on the fair- 
mindedness of reputable busi- 
nessmen. A prominent banker 
in our community for years has 
answered regularly his summons 
for jury service. He almost al- 
ways is allowed to sit out his 
summons. The attorneys know 
him and trust his knowledge and 
ability in most anything but 
jury service. It is discouraging 
to those interested in the dis- 
pensing of justice to see the sub- 
stitutes. 

“Professional jurymen” would 
not be favored to the total ex- 
clusion of even our “run of the 
mine” jurymen in our commu- 
nity. As one of our judges ob- 
served on a recent occasion, ‘‘our 
system is not perfect but it does 
provide a jury which is a cross 
section of the life of our commu- 
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nity and they are less likely to 
become too involved in technical- 
ities of the law; they have a 
fresher and more unbiased atti- 
tude and despite occasional er- 
rors will come close to arriving 
at just decisions most of the 
time.” 

In my opinion we never must 
completely abandon the jury sys- 
tem. On the other hand there is 
no doubt in my mind but what 
judges should be handling many 
of the cases which are now be- 
ing committed to juries. In the 
words of the Irishman “there is 
a beautiful extreme right in the 
middle.” 

Lack of dignity in the courts 
tends toward lack of respect for 
the courts and the law. 


“I’m in for bigamy. I read that book on how to make friends. 
In my case they happened to be women! ” 
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During the recent session of 
the Kansas Bar Association, held 
last month, the judges’ confer- 
ence discussed this topic. The 
discussion developed the fact 
that many judges in our state 
had no formal opening of their 
courts and it was concluded that 
our courts in some instances 
have fallen into a rather slip- 
shod method of procedure, re- 
sulting in an increasing lack of 
respect both for the court and 
the law itself. 

By experience we have learned 
that one way to command re- 
spect is to make physical im- 
provement of court quarters. 
This was noticed when our dis- 
trict judges moved into their 
quarters in our new courthouse. 
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The type of furnishings; har- 
mony of color schemes; accousti- 
cal treatment; separation of 
quarters for jury, lawyers, press 
and the public—this environ- 
ment tends to impress those who 
enter that truly here is a hall 
of justice and the corresponding 
result is the prevalence of a feel- 
ing of solemnity and respect. 


Too frequently in justice of 
the peace courts dignity de- 
scends to its lowest point, in fact 
to the vanishing point. This is 
due usually to the lack of legally 
qualified judges and most fre- 
quently to places where courts 
are held. Kitchens, barns, gen- 
eral stores, filling stations, corn 
fields, ice cream parlors, restau- 
rants or any other place which 
may serve as a refuge from 
weather or pests are used as 
“halls of justice.” Certainly 
such conditions breed contempt 
for the law. Justice, fair and 
impartial, does not germinate 
easily in such environments. 

One of the best investments 
society could make for the bet- 
tering of these lower courts 
would be to provide adequate 
physical quarters in which to 
administer justice. They would 
tend toward the generation of a 
feeling that he who would prac- 
tice here must be worthy, and 
he who comes seeking justice 
will find it. Truth, that which 
courts are created to find, is as- 
sociated with cleanliness, purity, 
harmony, and beauty. 

It is not necessary for me to 
do other than briefly refer to the 
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shyster lawyer and ambulance 
chaser. They fill the place in 
your profession the yellow jour- 
nalists occupy in ours. They ex- 
ist in spite of all you thus far 
have been able to do. They are 
individuals to whom remunera- 
tion supersedes ethical commit- 
ments. However, their achieve- 
ments in a material way give 
them certain powers in the com- 
munity in which they operate. 
They are hold-up men who oper- 
ate within the law. They main- 
tain a certain degree of social 
rank and respectability. Their 
practices do more to discredit 
the profession of law than any 
other single factor. “Shyster 
lawyers” and “ambulance chas- 
ers” have become by-words to 
laymen. In the interests of good 
administration of justice their 
right to operate should be cur- 
tailed. Maybe fuller publicity 
of their doings should be given 
to the end that an aroused pub- 
lic would aid your profession in 
curbing them. 

This exposition would not be 
complete without reference to 
the relation judges bear to our 
theme. No one will gainsay 
that the judge is the central fig- 
ure in the setup for the admin- 
istration of justice. By and 
large, on a percentage basis, 
judges of this country have 
measured up well to the high 
standard of performance re- 
quired of them. Here and there 
we find a case where one has fal- 
tered or fallen and as the church 
in general is criticized for the 
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backslider, so the judicial family 
is censored for the wayward 
judge. 

There are certain qualifica- 
tions which a judge should pos- 
sess, foremost of which is a 
knowledge of the law. To this 
fundamental requisite there 
must be added character, poise, 
a good disposition, and studi- 
ous habits. 


The selection of this type of 
individual requires a shifting 
process. In theory at least, this 
is easy when a lawyer becomes 
a judge by appointment to office, 
especially when the appointment 
must be confirmed. But the 
great majority of judges are se- 
lected by political parties. In 
such cases the selection takes in- 
to consideration other qualities, 
chief of which is the ability to 
win votes. Here is the rub. 
Too frequently essential quali- 
ties receive secondary considera- 
tion, 

A judge serving as an elected 
official works under limitations 
with which an appointed official 
does not have to contend. Par- 
ties who have been responsible 
in the election of a judge too fre- 
quently expect some “small con- 
siderations.” While they may 
expect the judge to be honest in 
the performance of his judicial 
functions, they request him to do 
“little things” such as excuse 
their friends from jury service; 
kill summons in traffic violation; 
release prisoners on bail; fix bail 
as occasions demand, either high 
or low; grant stays and contin- 
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uances; keep in touch with polit- 
ical headquarters; contribute to 
the party’s fund; and they even 
make suggestions as to the per- 
sonnel he should employ in his 
office. Judges under such pres- 
sure cannot possibly administer 
justice fairly and impartially. 

A judge—the keystone in the 
framework of justice—must be 
of the kind and quality of citizen 
whom all respect and he must be 
given that freedom of operation 
which will be conducive to the 
full and free administration of 
justice. To this end lawyers and 
laymen must continue to plan 
and work. 


I prefer to conclude this dis- 
cussion by showing the impor- 
tance of giving consideration to 
dissonant voices. To this end let 
us review certain trends within 
this country. We shall classify 
them as progressive movements 
most of which began germinat- 
ing with the advent of the 20th 
Century. In the field of educa- 
tion it was the defender of the 
classics arrayed against the 
psychologists and scientists, the 
latter contending that schools 
exist for the development of the 
masses—and to that end advo- 
cated changes in teaching meth- 
ods and in curriculum content. 
In religion, the contest was be- 
tween the fundamentalists and 
the moderns. The former would 
stick strictly to the word of the 
Bible and the latter would broad- 
en the interpretation of the word 
and socialize the work of the 
church. In medicine one group 
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would stick to old methods and 
techniques and the other would 
include those sciences which con- 
tribute to man’s state of mind 
and some would go so far as to 
socialize medicine. In politics 
we had the standpatters, the 
progressives and the Bull Moos- 
ers. In the ranks of the lawyers 
we had those who looked on the 
law as principles to aid in the 
administration of justice which 
had been established once and 
for all, opposed by those who 
believed that laws are made “of 
the people, by the people, and 
for the people” and hence must 
be applied in conformity with 
social, economic, and political 
changes. 
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Approximately 15 years ago 
all these progressive movements 
were skillfully maneuvered into 
a sort of coalition movement by 
keen, skillful, political leaders 
under the catch phrase of a “new 
deal.” The move was perfectly 
timed. It came upon the coun- 
try when the “old guards” were 
really and rightfully on the 
ropes. It swept the masses as a 
prairie fire. Criticisms of all 
former practices became the or- 
der of the day. It stormed the 
bulwarks of the law and became 
a field day for critics of the 
bar—lawyers and judges were 
no exception. 


It is not within the scope of 
this paper to touch on the re- 


“This will be my fifth divorce—I guess I’m just not the 
marrying kind!” 
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forms—social, political, and eco- 
nomic—which came with this 
era. Suffice it to say that re- 
forms long overdue were 
brought about and as is too 
frequently the case, the pendu- 
lum swung too far in the oppo- 
site direction. Our concern is 
to trace the effects of this refor- 
mation period on the practice of 
law. 


It was in the early part of this 
period which has come to be 
known as the period of the “new 
deal” that former President 
Franklin D. Roosevelt dared to 
characterize the Supreme Court 
as “nine old men.” While we 
never have agreed with the 
method he advocated for chang- 
ing the personnel of the Su- 
preme Court and while we feel 
that he dimmed for years to 
come the faith of the common 
man in the majesty of this court, 
nevertheless, we must concede 
that he brought clearly to public 
light, in an extraordinarily dra- 
matic manner, the idea that laws 
must be studied with respect to 
their application to the social, 
political, and economic condi- 
tions of the period to which they 
apply. 

Every lawyer in the land has 
seen administrative bureaucracy 
at work in his community. He 
has witnessed law by consent to 
a degree that has astonished 
him. He has learned of certain 
industrial groups who, weary of 
the technicalities and delays of 
the law, have adopted policies of 
nonlitigation. He is disturbed 
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by these movements because he 
knows they tend in the wrong 
direction. For he, probably bet- 
ter than anyone else, knows that 
whenever any group takes unto 
itself the regulation of its acts 
for its own self-interest that 
movement is away from democ- 
racy and toward totalitarianism. 

Yet, this is what actually is 
going on in the United States 
today—quite a bit slower than 
during the war years but never- 
theless it still is a moving force. 
Rule by groups and blocks oper- 
ating under the protection of 
hastily drafted laws must be 
checked. 

Lawyers are to blame to a cer- 
tain extent for this state of 
affairs. Too many lawyers 
throughout the years have lost 
sight of the fact that under our 
system of government “we li- 
cense lawyers, not for the pur- 
pose of setting up a privileged 
class but for the protection of 
the general public.” The lawyer 
himself is the controlling factor 
in this labyrinth of law. He 
alone can change trends against 
him. The primary requisite is 
that he must have a full compre- 
hension of the fact that law is 
made for the betterment of so- 
ciety as a whole—not a particu- 
lar group of individuals. 

So long as it appears to lay- 
men that lawyers place the in- 
terests of their clients above 
those of the public, just so long 
will they cease to have faith in 
a government purported to be 
based on law and order. 
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Among the New Decésions 


Automobile Insurance — what 
amounts to permission of owner 
under omnibus clause. An auto- 
mobile insurance question was 
decided in State Farm Mutual 
Automobile Insurance Co. v. 
Cook, 186 Va 658, 43 SE2d 863, 
5 ALR2d 594, opinion by Justice 
Browning. It was held that im- 
plied permission to use an auto- 
mobile, within an omnibus 
clause of a liability policy, in- 
volves an inference arising from 
a course of conduct or a relation- 
ship in which there is mutual ac- 
quiescence or lack of objection 
under circumstances signifying 
assent, and is not confined to 
affirmative action. 

The annotation in 5 ALR2d 
600 discusses “Automobile liabil- 
ity insurance: permission or 
consent to employee’s use of car 
within meaning of omnibus cov- 
erage clause.” 


Automobiles — overcoming 
presumption of ownership. The 
Michigan Supreme Court, opin- 
ion by Justice Boyles, held in 
Cebulak v. Lewis, 320 Mich 710, 


32 NW2d 21, 5 ALR2d 186, that 
in an action for injuries inflicted 
by an automobile driven by the 
owner’s daughter, the credibility 
of testimony of the father and 
daughter that the latter had 
been instructed not to drive the 
automobile in the former’s ab- 
sence, although uncontradicted, 
is for the jury, where both were 
evasive under cross-examination 
and their testimony was to some 
extent uncertain on material is- 
sues, 

The annotation in 5 ALR2d 
196 discusses “Overcoming in- 
ference or presumption of driv- 
er’s agency for owner, or latter’s 
cong to operation, of automo- 

ile.’ 


Bills and Notes — exercise of 
option to accelerate maturity. 
The Texas Court in Faulk v. 
Futch, — Tex —, 214 SW2d 614, 
5 ALR2d 963, opinion by Justice 
Sharp, held that where accelera- 
tion of maturity of a promissory 
note upon default in the pay- 
ment of any instalment is op- 
tional with the holder, the option 
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may not be exercised until the 
note has been presented for pay- 
ment. 

The annotation in 5 ALR2d 
968 discusses ““What is essential 
to exercise of option to acceler- 
ate maturity of bill or note.” 


Certiorari jurisdictional 
facts. The Arizona Court in 
Hunt v. Norton, 68 Ariz 1, 198 
P2d 124, 5 ALR2d 668, opinion 
by Justice Udall, held that the 
purpose of the writ of certiorari 
is to review the findings and acts 
of inferior tribunals and officers 
exercising judicial or quasi-judi- 
cial functions, to determine 
whether their jurisdiction has 
been exceeded. 

The subject of the annotation 
in 5 ALR2d 675 is “Existence of 
jurisdictional facts found by in- 
ferior tribunal as subject of in- 
quiry on certiorari.” 


Cotenancy — accounting for 
minerals and timber removed. 
The Texas Court in White v. 
Smyth, — Tex —, 214 SW2d 
967, 5 ALR2d 1348, opinion by 
Justice Smedley, held that a co- 


tenant who mines, processes, 
and markets rock asphalt from 
the land is liable to account to 
his cotenant on the basis of the 
net profits, computed by deduct- 
ing from gross proceeds the ex- 
penses incurred by the producer 
and reasonable compensation for 
his personal services and for the 
use of his property, and not 
merely for the value of the min- 
eral in the ground, although he 
has mined no more than his 
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share of the mineral and has not 
excluded his cotenant, where the 
property is not susceptible of 
partition in kind. 

The annotation in 5 ALR2d 
1368 discusses “Basis of compu- 
tation of cotenant’s accountabil- 
ity for minerals and timber re- 
moved from the property.” 


Criminal Law — bill of partic- 
ulars. An important question of 
criminal law was presented in 
State v. Petro, 148 Ohio St 473, 
76 NE2d 355, 5 ALR2d 425. The 
opinion prepared by Justice 
Turner held that failure to fur- 
nish one charged merely with 
purposely, and of deliberate and 
premeditated malice, killing a 
person named, at a county 
named, on or about a specified 
date, with a bill of particulars is 
prejudicial error where the in- 
dictment does not specify the 
manner or means or the particu- 
lar place, and the coroner’s ver- 
dict shows the victim’s death to 
have occurred on a subsequent 
date. 

An extensive annotation in 5 
ALR2d 444 discusses the ques- 
tion “Right of accused to bill of 
particulars. 


Eminent Domain — surrender 
of rights. The ALR editor’s 
summary of the case of De Pen- 
ning v. Iowa Power and Light 
Co. — Iowa —, 33 NW2d 503, 
5 ALR2d 716, opinion by Gar- 
field, J., is as follows: On ap- 
peal from a commissioners’ 
award of damages for the con- 
demnation of a right of way for 
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an electrical transmission line, 
the condemner, with a view to 
reducing the amount awarded, 
disclaimed any right of access 
over the grantor’s remaining 
lands to the strip in question. 
The condemner might, in initi- 
ating the proceeding, have so 
limited the original taking as to 
exclude such right of access, and 
the question was whether it 
could so at a later stage. It was 
held that this could be done; and 
that any prejudice to the land- 
owner therefrom could be com- 
pensated by apportioning the 
costs of appeal. 

The annotation in 5 ALR2d 


724 discusses “Condemner’s 


waiver, surrender, or limitation, 
after award, of rights or part of 
property acquired by condemna- 


tion.” 


Executors and Administrators 
— duty to complete improve- 
ments. In Re Rushbrook’s Will 
Trusts (1948) 1 Ch (Eng) 421, 
5 ALR2d 1248, opinion by Jus- 
tice Vaisey, it was held that 
where, after the execution of a 
will devising a farm, a house 
thereon was damaged by fire and 
the testator, having received an 
insurance payment on the loss, 
contracted with a builder to 
make repairs, and the builder 
delivered bricks on the premises 
prior to the testator’s death, and 
the executors, with the acquies- 
cence of the builder, disclaimed 
responsibility for the repairs, 
the devisees may require the ex- 
ecutors to expend out of the es- 
tate a sum not exceeding the con- 
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tract price for the making of the 
repairs. 

The annotation in 5 ALR2d 
1250 discusses “Right of devisee 
or heir and duty of personal rep- 
resentative with respect to com- 
pletion of improvements.” 


Federal Procedure — transfer 
to proper district. Circuit Judge 
Maris of the Third Circuit pre- 
pared the opinion in Schoen v. 
Mountain Producers Corp. 170 
F2d 707, 5 ALR2d 1226, holding 
that the discretion conferred by 
statute providing that a Federal 
district court may, for the con- 
venience of parties and witness- 
es, in the interest of justice, 
transfer any civil action to any 
other district or division where 
it might have been brought, may 
not be controlled by a circuit 
court of appeals. 

This question “Constitutional- 
ity, construction, and application 
of Federal statutes providing 
that district courts may transfer 
any civil action to any other dis- 
trict or division where it might 
have been brought” is discussed 
in the annotation in 5 ALR2d 
1239. 


Infants — time for disaf- 
firmance of contract of. The 
Ohio Court in Cassella v. Tibe- 
rio, 150 Ohio St 27, 80 NE2d 
426, 5 ALR2d 1, opinion by Zim- 
merman, J., held that an infant 
who signs as guarantor a note 
for money loaned to another is 
not bound to disaffirm upon 
reaching majority, to escape lia- 
bility thereunder, 
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An extensive annotation in 5 
ALR2d 7 discusses “Failure to 
disaffirm as ratification of in- 
fant’s executory contract.” 
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Libel and Slander — by radio 
broadcaster. The summary of 
the decision in Kelly v. Hoffman, 
— NJ —, 61 A2d 148, 5 ALR2d 
951, opinion by Justice Burling, 
is a radio broadcasting station 
sold time to one whose employee 
in the course of a news broad- 
cast made statements reflecting 
on the official integrity of a Dep- 
uty Commissioner of Public 
Safety. In determining whether 
this created a cause of action 
against the operator of the 
broadcasting station, it was held 
that such operator was not liable 
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unless it could have prevented 
the publication by the exercise 
of reasonable care. 

The annotation in 5 ALR2d 
957 discusses “Liability of radio 
broadcasting company for de- 
famatory statement by one not 
in its employ during broadcast.” 


Limitation of Actions — over- 
flowing of lands. The Texas 
Court in Baker v. Fort Worth, 
146 Tex 600, 210 SW2d 564, 5 
ALR2d 297, opinion by Justice 
Folley, held that the statute of 
limitations begins to run against 
a cause of action for flood dam- 
ages in consequence of a city’s 
construction of a bridge across 
a stream, from the time of the 
flooding where, at the time the 
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bridge was constructed, it was 
not certain the plaintiff would 
suffer damages in consequence, 
and subsequent overflows caused 
only negligible damage. 

The title of the annotation in 
5 ALR2d 302 is “When statute 
of limitation commences to run 
against damage from overflow 
of land caused by artificial con- 
struction or obstruction.” 


Limitation of Actions — tax 
deeds. The California Court in 
Tannhauser v. Adams, 31 Cal2d 
169, 187 P2d 716, 5 ALR2d 1015, 
opinion by Justice Schauer, held 
that irrespective of whether a 
failure to mail a notice of a tax 
sale to the person last assessed 
is a jurisdictional defect, he may 
not attack the title of a purchas- 
er who has been in possession 
for the period to which a statute 
limits the questioning of a tax 
title by the former owner, pro- 
vided such period is a reasonable 
one. 

The title of the annotation in 
5 ALR2d 1021 is “Statutory lim- 
itation of period for attack on 
tax deed as affected by failure to 
comply with statutory require- 
pf as to notice before tax 

eed.” 


Municipal Corporations — 
flood prevention. In Krantz v. 
Hutchinson, 165 Kan 449, 196 
P2d 227, 5 ALR2d 47, opinion 
by Justice Hoch, the Board of 
Commissioners of a city, for the 
purpose of protecting its streets 
and property and the property 
of its inhabitants from a threat- 
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ened flood, constructed a dike at 
a greater distance from the city 
than they were authorized by 
statute to go for the purpose. 
The effect was to prevent flood- 
waters from flowing in their 
usual floodwater course and to 
cause them to flow over and 
across plaintiff’s land, with con- 
sequent damage thereto. 

In an action brought against 
it for such damage, the city un- 
successfully contended that the 
act was in the exercise of a gov- 
ernmental rather than a propri- 
etary function, with consequent 
nonliability, and that in any 
event it was not liable because 
the act of its officers was ultra 
vires. 

The annotation in 5 ALR2d 57 
discusses the broader question 
“Liability of municipality or 
other governmental subdivision 
in connection with flood protec- 
tion measures.’ 


Negligence — injury by one 
of several. An interesting ques- 
tion was presented in Summers 
v. Tice, 33 Cal2d (Adv 48), 199 
P2d 1, 5 ALR2d 91, opinion by 
Justice Carter. The facts of the 
case were: Plaintiff, while hunt- 
ing with two companions, re- 
ceived a pellet of bird shot in an 
eye and another in his upper lip 
when both his companions, in 
firing at a quail, shot in his di- 
rection. While it was the under- 
standing that they should keep 
in line, plaintiff, in the center, 
proceeded up a hill, thus placing 
the hunters at points of a tri- 
angle. Plaintiff was in sight of 
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and about 75 yards distant from 
his companions, who knew his 
location. 


It was held that a finding of 
negligence on the part of the 
others and of the absence of con- 
tributory negligence on the part 
of the plaintiff was warranted 
by the evidence; and that if it 
could not be ascertained whose 
shots caused the damage, they 
were jointly liable although the 
major injury was by a single 
pellet only. 

The annotation in 5 ALR2d 
98 discusses “Liability of several 
persons guilty of acts one of 
which alone caused injury, in 
absence of showing as to whose 
act was the cause.” 


Negligence — street. worker. 
The Maryland Court in Balti- 
more Transit Co. v. Worth, 
Md —, 52 A2d 249, 5 ALR2d 
740, opinion by Justice Collins, 
holds that whether injury to a 
workman in an open manhole, 
into which the projecting roof 
step of a passing streetcar 
knocked a railing guarding the 
manhole, was attributable to the 
act of one whose duty it was to 
look out for the safety of the 
man in the manhole and move 
the railing to give sufficient 
clearance for passing streetcars, 
in waving to the motorman to 
proceed, is for the jury, where 
he had no reason to believe that 
the projecting roof step, which 
normally was closed, was open. 


The extensive annotation in 5 
ALR2d 757 discusses “Liability 


COMMENT 45 





for injury by vehicle to construc- 


, tion or maintenance worker in 


street or highway.” 


Nuisances — casting light on 
another’s property. In Amphi- 
theaters, Inc. v. Portland Mead- 

ows, — Or —, 198 P2d 847, 5 
ALR2d 690, opinion by Brand, 
J., it was held that the casting 
of light, equivalent to that of a 
full moon, by the lighting equip- 
ment of a race track upon the 
screen of a drive-in open-air mo- 
tion-picture theater operated by 
a lessee of the land, constructed 
at the same time as the race 
track and located over 800 feet 
from the track, held, as a matter 
of law, not to constitute a nui- 
sance for which the operator of 
the theater may recover dam- 
ages, although it adversely af- 
fects the showing of motion pic- 
tures. 

The annotation in 5 ALR2d 
705 discusses “Casting of light 
on another’s premises as consti- 
tuting actionable wrong.” 


Oil and Gas Lease — relief 
from forfeiture. The Kansas 
Court in Browning v. Weaver, 
158 Kan 255, 146 P2d 390, 5 
ALR2d 985, opinion by Justice 
Smith, held that an “unless” oil 
and gas lease will not be de- 
clared to have expired because 
of noncompliance with the re- 
quirement that delay rentals be 
deposited in a designated bank, 
where the lessee’s assignee mis- 
takenly deposited the money in 
another bank, which mailed a 
duplicate deposit slip to the les- 
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sor, who allowed the money to 
remain on deposit and made no 


lease until after the assignee, at 
a considerable expenditure, had 
drilled an oil-producing well on 
adjacent land which he also had 
under lease. 

The annotation in 5 ALR2d 
993 discusses “Mistake, accident, 
inadvertence, etc., as ground for 
relief from termination or for- 
feiture of oil or gas lease for fail- 
ure to complete well, commence 
drilling, or pay rental, strictly on 
time.” 


Public Officers — expenses as 
part of salary. In Manning v. 
Sims, 308 Ky 587, 213 SW2d 577, 
5 ALR2d 1154, opinion by Special 
Chief Justice Leary, it was held 
that the allowance of reasonable 
expenses incurred in the dis- 
charge of the duties of a public 
officer is neither salary, compen- 
sation, nor an emolument of of- 
fice within a constitutional pro- 
hibition of a change in the salary 
of public officers during their 
term, or a provision limiting the 
amount of compensation which a 
public officer shall receive for his 
services, even though the effect 
of the allowance is to relieve the 
recipient of the necessity of pay- 
ing such expenses out of his 
salary. 

The annotation in 5 ALR2d 
1182 discusses “Constitutional 
provision fixing or limiting sala- 
ry of public officer as precluding 
allowance for expenses or dis- 
bursements.” 
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demand for cancelation of the 





Public Officers — liability for 
interest on funds. In Bordy v. 
Smith, 150 Neb 272, 34 NW2d 
331, 5 ALR2d 250, opinion by 
Justice Wenke, it was held that 
interest resulting from an in- 
vestment by the clerk of the dis- 
trict court of the proceeds of tax 
foreclosure bids received by him 
in virtue of his office may not be 
claimed by the county clerk un- 
der a statute which provides 
that the clerk shall in no case re- 
tain for his own use “money 
fees, revenues, perquisites, or 
receipts” fixed or provided by 
statute, but shall pay them to 
the county treasurer, who shall 
credit them to the general fund 
of the county. 

An extensive annotation un- 
der the title “Liability of public 
officer for interest or other earn- 
ings received on public money in 
his possession” appears in 5 
ALR2d 257. 


Public Officers — statute mak- 
ing officers employees. The Cali- 
fornia Court in Knight v. Board 
of Administration, 32 Cal2d 400, 
196 P2d 547, 5 ALR2d 410, opin- 
ion by Justice Carter, held that 
a retirement pension system for 
members of the state legislature 
is within a constitutional grant 
of power to provide for the pay- 
ment of retirement salaries “to 
employees of the state,” notwith- 
standing other constitutional 
provisions prescribe and limit 
the compensation of members of 
the legislature. 

The annotation in 5 ALR2d 
415 discusses the question “Con- 
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stitutional or statutory provi- 
sion referring to ‘employees’ as 
including public officers.” 


Railroad Crossings — extent 
of signal from train approach- 
ing. In Knorp v. Thompson, 357 
Mo 1062, 212 SW2d 584, 2 ALR 
2d 103, opinion by Douglas, P. J., 
it was held that due care does 
not require a locomotive engi- 
neer who on approaching a cross- 
ing gave the usual whistle signal 
of two long, a short, and a long, 
continuing until the crossing was 
reached, to sound instead short 
blasts of the whistle upon per- 
ceiving that a vehicle was about 
to enter the crossing. 

The title of the annotation in 
5 ALR2d 112 is “Customary or 
statutory signal from train as 
measure of railroad’s duty as to 
warning at highway crossing.” 


Search and Seizure — truth of 
affidavit in search warrant affi- 
davit. The Maryland Court in 
Smith v, State, — Md —, 62 A2d 
287, 5 ALR2d 386, opinion by 
Justice Collins, held that on mo- 
tion to quash a search warrant 
and for return of property seized, 
the truth of the matters alleged 
in the supporting affidavit is not 
open to consideration unless a 
statute otherwise provides. 

The title of the annotation in 
5 ALR2d 394 is “Search war- 
rants: Disputing matters stated 
in supporting affidavit.” 


Second Offenders — what con- 
stitutes former “conviction.” 
The Michigan Court in People v. 
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Funk, 321 Mich 617, 383 NW2d 
95, 5 ALR2d 1077, opinion by 
Justice Dethmers, held that the 
fact that sentence was not im- 
posed on a prior conviction does 
not prevent the consideration of 
such conviction to enhance the 
punishment of the defendant un- 
der the Habitual Criminal Act. 

An extensive annotation in 5 
ALR2d 1080 discusses “What 
constitutes former ‘conviction’ 
within statute enhancing penal- 
ty for second or subsequent of- 
fense.” 


Specific Performance — effect 
of condition as to obtaining loan. 
A question which arises very 
frequently was decided in Ny- 
der v. Champlin, 401 Ill 317, 81 
NE2d 923, 5 ALR2d 282, opinion 
by Justice Simpson, where it was 
held that a land contract condi- 
tioned on the purchaser’s ability 
to obtain a mortgage loan for a 
specified amount may not be 
avoided by the seller because the 
purchaser was not able to secure 
a mortgage for such amount, 
where he has obtained the neces- 
sary funds from other sources. 

An excellent summary of the 
case law on this question may be 
found in 5 ALR2d 287. 


Statute of Frauds — restric- 
tions on use of property. The 
ALR summary of the case, Cot- 
trell v. Nurnberger, — W Va —, 
47 SE2d 454, 5 ALR2d 1298, 
opinion by Justice Haymond, is 
as follows: Purchasers of lots 
in a subdivision sought to pre- 
vent the building of a hotel on a 
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certain part of the tract on the 
ground that the owner of the 
property had orally represented 
to them when they purchased 
their lots that such part was to 
be used for playground, recrea- 
tional, and other community 
purposes. It was held that the 
right asserted was not a mere 
license but an easement, and 
therefore could be created only 
by written instrument; that the 
property owner’s nonperform- 
ance of his promise was not such 
fraud as to remove it from the 
statute of frauds; and that the 
purchasers’ payment of a larger 
price by reason of the represen- 
tation, their improvement of 
their own lots, and their use of 
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the land in question for the con- 
templated purposes, was not 
such part performance as to take 
the seller’s promise out of the 
statute. 

The annotation in 5 ALR2d 
1316 discusses “Oral agreement 
restricting use of real property 
as within statute of frauds.” 


Statutes — reference to act 
repealed or amended. The Ten- 
nessee Supreme Court in Brown 
v. Knox County, — Tenn —, 212 
SW2d 673, 5 ALR2d 1264, opin- 
ion by Justice Gailor, held that 
statutes which repeal or amend 
former laws by implication are 
not within a constitutional re- 
quirement that reference must 
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be made in the caption or body 
of an act of the legislature to 
former laws thereby repealed or 
amended. 

The annotation in 5 ALR2d 
1270 discusses “Applicability of 
constitutional requirement that 
repealing or amendatory statute 
refer to statute repealed or 
amended, to repeal or amend- 
ment by implication.” 


Succession Taxes — affect of 
specifying price at which prop- 
erty must be sold. The U. S. 
Circuit Court of Appeals for the 
Eighth Circuit in Spitzer v. Com- 
missioner, 153 F2d 967, 5 ALR 
2d 1114, opinion by Circuit Judge 
Riddick, held that stock in a cor- 
poration, all of which was held 
by its three executives, is sub- 
ject to an agreement that on the 
death of any one of them, or 
retirement without consent of 
the others, his stock shall be 
purchased by the corporation or 
the other stockholders at its 
book value, or the corporation 
liquidated, as the surviving ex- 
ecutive stockholders may elect, 
while a factor to be considered in 
fixing, for Federal gift tax pur- 
poses, the value of a gift of stock 
made by a stockholder while still 
active in the business, is not con- 
trolling. 

The annotation in 5 ALR2d 
1122 discusses “Valuation of 
property for purposes of estate, 
succession, or gift tax as affect- 
ed by contract or by law specify- 
ing price at which property may 
or must be sold, purchased, or 
offered.” 
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Succession Taxes — time of 
rate of tax. The Montana Court 
in Re Kohrs, — Mont —, 199 P2d 
856, 5 ALR2d 1046, opinion by 
Justice Metcalf, held that the in- 
heritance tax imposable in re- 
spect to property transferred in 
trust, inter alia, to pay the in- 
come to the grantor of the trust 
during her lifetime, with remain- 
ders over, is to be computed at 
the rate in force at the trans- 
feror’s death rather than at the 
rate in force when the trust was 
created. 

The annotation in 5 ALR2d 
1065 discusses “Time as of which 
rate of tax applicable to transfer 
in contemplation of death, or to 
take effect on death, is deter- 
mined.” 


Taxation — underassessment 
of property. A question which 
arises in every practice is dis- 
cussed in Anne Arundel County 
v. Buch, — Md —, 58 A2d 672, 
5 ALR2d 569. The opinion writ- 
ten by Justice Henderson holds 
that a taxpayer is entitled to a 
hearing before the county com- 
missioners on the underassess- 
ment of property of other tax- 
payers, under statute giving any 
taxpayer the right to a hearing 
as to any assessment or increase, 
reduction, or abatement of any 
assessment. 

The annotation in 5 ALR2d 
576 discusses “Who may com- 
plain of underassessment or non- 
assessment of property for taxa- 
tion.” 
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Taxpayer’s Action — counsel 
fees in. The South Carolina 
Court in Shillito v. Spartanburg, 
214 SC 11, 51 SE2d 95, 5 ALR2d 
863, opinion by Justice Fish- 
burne, held that an attorney’s 
fee may properly be awarded to 
a taxpayer out of money raised 
by an illegal municipal tax 
which, as a result of his attack 
on the legality of the tax, the mu- 
nicipality has been ordered to 
retain in its general fund. 

The subject of the annotation 
in 5 ALR2d 874 is “Allowance 
of counsel fees in taxpayer’s ac- 
tion.” 


Time — computation of one’s 
age. An interesting question is 
discussed in Nelson v. Sandkamp, 
— Minn —, 34 NW2d 640, 5 ALR 
2d 1136, opinion by Justice Mat- 
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son. It was there held that in 
general, the common-law rule for 
the computation of time is to ex- 
clude the first and include the 
last day ; but in computing a per- 
son’s age, the day upon which 
that person was born, even 
though it may have keen on the 
last moment thereof, is included, 
and he therefore reaches his 
next year in age at the first mo- 
ment of the day prior to the anni- 
versary date of his birth. 

The annotation in 5ALR2d 
1143 discusses “Inclusion or ex- 
clusion of the day of birth in 
computing one’s age.” 


Unemployment Insurance — 
recovery of erroneous payments. 
In Tube Reducing Corp. v. Un- 
employment Compensation Com- 
mission, — NJL —, 62 A2d 473, 
5 ALR2d 855, opinion by Jus- 
tice Heher, it was held that an 
employer against whose account 
payments of unemployment com- 
pensation are chargeable has 
sufficient interest in the subject 
matter to warrant the issuing of 
a certiorari at his instance to re- 
view the determination of the 
Board of Review of the New Jer- 
sey Unemployment Compensa- 
tion Commission absolving an 
employee from the obligation to 
repay benefits to which he was 
not entitled. 

The title to the annotation 
in 5 ALR2d 860 is “Repayment 
of unemployment compensation 
benefits erroneously paid.” 


Witnesses — inference from 
failure to call. It was held in 
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Ellerman v. Skelly Oil Co., — 
Minn —, 34 NW2d 251, 5 ALR 
2d 886, opinion by Chief Jus- 
tice Loring, that permitting 
plaintiff’s counsel, over objec- 
tion, to argue to jury that a 
defendant’s failure to produce as 
a witness a former employee of 
the defendant gave rise to a pre- 
sumption that the testimony of 
the witness would have been un- 
favorable, held to be prejudicial 
error. 


The title to the annotation in 
5 ALR2d 893 is “Relationship 
between party and witness as 
giving rise to or affecting pre- 
sumption or inference from fail- 
ure to produce or examine wit- 
ness.” 


Witnesses— waiver of privi- 
lege. The Utah Court in State 
v. Byington, — Utah —, 200 
P2d 723, 5 ALR2d 1393, opin- 
ion by Justice Wade, held that 
under the constitutional privi- 
lege against self-incrimination, 
evidence of testimony given by 
the defendant in a former con- 
tempt proceeding is not admis- 
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sible in a perjury prosecution 
against him based on such testi- 
mony, where in the contempt 
proceeding the defendant was 
not represented by counsel, re- 
fused to take the stand as a wit- 
ness, was called to the stand by 
the judge and examined by the 
judge and opposing counsel with- 
out knowledge or advice of his 
right to refuse to give self-in- 
criminating testimony and with- 
out asserting the privilege. 

The annotation in 5 ALR2d 
1404 discusses “Use in subse- 
quent prosecution of self-in- 
criminating testimony given 
without invoking privilege.” 


om 
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Temptation 


The cards of thanks I get paid for running sometimes 
have exceptional reader appeal. This one appeared recently: 
“In appreciation—I wish to thank the Lord that the mad 
dog which Mr Blank killed last wk did not bite me as he 
passed within 3 ft of me. Signed, Mrs So and So.” Re- 
sponse to the ad included another Card of Appreciation, 
ostensibly submitted for publication, which read: “In 
Appreciation—I wish to thank the Lord that I didn’t bite 
Mrs So and So when I passed within 3 ft of her the other 
day. Signed, The Mad Dog.”—Frank Zeiske, Belleville 
(Tex) Times 





Predicting 


Supreme Court Decisions 


By JULIUS HENRY COHEN 
of the New York City Bar 


Ws RECALL a leading New 
York lawyer who appealed 
a very complicated case to the 
United States Supreme Court. 
He consulted the late John G. 
Johnson of Philadelphia, as the 
best lawyer in the country to 
argue the case. After going 
over the facts carefully, Mr. 
Johnson said, “You are right in 
principle, but the Court will 
probably decide against you.” 
Another lawyer was retained to 
argue the case. When the deci- 
sion came down, it was almost 
precisely in line with what John- 
son had predicted. 


Because of his national repu- 
tation for objectivity and de- 
tachment, Johnson was often 
consulted in difficult situations. 
Once when a great merger was 
under consideration, a leading 
banking firm wanted Johnson’s 
opinion. He was then in Nor- 
way. The lawyers sent a long 
cablegram asking whether the 
merger was possible. Johnson’s 


Reprints of the entire article may be 
obtained at 25¢ a copy from the Syra- 
cuse Law Review, 400 Montgomery 
Street, Syracuse 2, New York. 


Condensed from Syracuse 
Law Review, Spring, 1949 


reply was laconic: “Merger pos- 
sible, prosecution certain.” 
How, then, may American 
counsel advise today? He is 
bound to be an “I Predicter.” But 
unlike the commentators and 
pollsters, the lawyer’s predic- 
tions are fraught with serious 
penalties for the client, if he be 
wrong. His client may go to 
jail, or be subject to treble dam- 
ages under the Sherman Anti- 
Trust Law. If he is regular 
counsel for the enterprise, he 
quickly learns that his client 
wants to do what he wants to do, 
and sees no reason why he 
should not do it. Quite apart 
from the matter of continuing 
his job, there is the natural de- 
sire of the lawyer to please his 
client. Obviously, there is also 
the pride of standing by his own 
decisions. But does regular 
counsel—who is so close to the 
client as almost to become his 
other self—do justice to his 
client by refraining from calling 
in an independent, outside ad- 
viser? The medical profession 
is more cautious. The most suc- 
cessful family doctors insist up- 
on calling in outside advice to 
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“check”—especially where an 
operation is involved. 

This means that American 
counsel must constantly study 
current events: not only the 
opinions of the Court, but the 
newspapers and magazines. He 
must follow the debates in Con- 
gress. He must read the articles 
which form the basis for possi- 
ble legislative action. In short, 
he must have the knowledge and 
wisdom to qualify as a states- 
man. While he may not get in 
the thick of the legislative bat- 
tles, he must know what pres- 
sure groups are doing in order 
to appraise their strength. 

This, you will say, is a large 
order. It calls for a totally dif- 
ferent training than was given 
in the laws schools in the day 
this writer attended. Today, 
“training in citizenship” is part 
of the training in law. No law- 
yer is adequately equipped to 
give sound opinions until he has 
had a very considerable and var- 
ied experience in public affairs. 

We come to the conclusion 
that to prophesy what the 
United States Supreme Court 
will do in a given case requires 
knowledge of the life and expe- 
rience, the training and educa- 
tion, and the genes of the blood 
stream of the ancestors of each 
of the Justices. If, in addition, 
he were a known candidate for 
the Presidency, or was ambi- 
tious to become Chief Justice, 
predicting counsel would have to 
take account of this factor also. 
Counsel would also have to con- 
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sider the likelihood or new ap- 
pointees and their probable 
en experience, and ambi- 
ion. 


In the days of Sutherland, 
Butler and McReynolds, there 
was a reasonably sure footing 
upon which the decisions of at 
least three judges on the bench 
could be forecast. But this was 
before the “‘court packing” drive 
of Franklin D. Roosevelt. It is 
true that the American Bar and 
American public opinion de- 
feated the plan of the President, 
but the consequences of his cam- 
paign are only now fully coming 
to effect. Despite an earlier re- 
volt of a Chief Executive against 
the restraints imposed by the 
United States Supreme Court, 
Theodore Roosevelt’s movement 
for judicial recall, the tradition 
survived that the Court remain 
outside the hurly-burly of poli- 
tics. Oliver Wendell Holmes 
could decide the Northern Secu- 
rities. case as he felt it should 
be decided, despite the expecta- 
tions of Theodore Roosevelt. 

However, the drive of Frank- 
lin D. Roosevelt to change the 
personnel of the Court had back 
of it not only his political deter- 
mination, but also a broad, gen- 
eral discontent with the rigidity 
of Supreme Court decisions. 
The New Deal laid stress on 


“changing economic conditions” 


and “‘new social concepts.” Re- 
spect for the Court declined. 
Chief Justice Charles Evans 
Hughes was convinced that 
something had to be done to re- 
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establish the Court in public 
esteem. It was either “bend” or 
“break,” and so came the rever- 
sal in the Minimum Wages for 
Women case. By the reversal of 
one judge (Mr. Justice Rob- 
erts), the Court put itself in har- 
mony with the sentiment of the 
country. Yet it reversed settled 
law. It met the social and eco- 
nomic needs of the country. But 
we emphasize that the Court 
was influenced by lateral pres- 
sure. Ever since the decision in 
the Minimum Wages for Women 
case, the Court’s desire to win 
back the confidence of the peo- 
ple has caused it to conform to 
what it believed were the desires 
of the people. 

What, then, are the qualities 
necessary to equip adequately a 
mature lawyer to give sound ad- 
vice to clients? First of all, he 
should be independent and de- 
tached, free from any prior asso- 
ciation that consciously or sub- 
consciously affects his judgment. 

Advisory counsel must, of 
course, read a great deal. He 
must read critically all the court 
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opinions—minority as well as 
majority opinions. He must 
keep up with current events 
through the newspapers and 
journals and books that contrib- 
ute significantly to thinking on 
economics and politics. He must 
examine closely the history and 
background of the case given to 
him for his opinion. He must 
consider what the court of last 
resort is likely to do in the ex- 
isting climate of public opinion. 
And he must never forget that 
the climate of opinion changes 
from time to time in the light 
of the economic situation as it 
then appears. 

Advisory counsel will be 
guided accordingly to a sensitive 
appraisal of all the lateral pres- 
sures which are conscious or 
subconscious elements affecting 
the thinking of the justices. In 
this process, advisory counsel 
need not be discouraged and 
throw up his task as hopeless. 
It is not as formidable as it 
would have seemed only a year 
ago. 


Neighborly Acts 


While one may stand by his neighbor’s fence on his own 
lot, and breathe across it over his neighbor’s land, and may 
permit the smoke and smell of his kitchen to pass over it, 
and may talk, laugh, and sing or cry, so that his conversation 
and hilarity or grief is heard in his neighbor’s yard, he has 
no right to shake his neighbor’s fence, or to throw sand, 
earth, or water upon his neighbor’s land in ever so small a 
quantity. Hennessey v. Carmony, 50 N. J. Eq. 616, 25 Atl. 


Rep. 374, per Pitney, V. C. 





Liability and the 


“Deep-pocket’’ Defendant 


by ROGER W. PERKINS 


of the Waterville (Maine) Bar 


Ox WHO seeks redress at law 
does not make out a case by 
showing, without more, that 
there has been damage to his 
person or property. Nor should 
he be found to establish legal 
liability upon the part of a cor- 
porate defendant by pleading, 
without more, its “ability to 
pay.” In fact, there are many 


instances of injuries to person 


and property for which the law 
furnishes no relief; instances in 
which the misfortune of the 
plaintiff is not attributable to 
any fault on the part of the de- 
fendant, and the injury sus- 
tained is, in the Latin phrase, 
“damnum absque injuria” (in- 
jury without legal wrong). 

The primary wrong upon 
which a cause of action for neg- 
ligence is based consists in the 
breach of some duty on the part 
of one person to refrain from 
causing damage to another. At 
the most, this wrong consists in 
the breach of a duty on the part 
of A to protect B against loss or 
injury, the proximate result of 
which is an injury to B—and, 
generally, to recover for which 
injury, it should be further 
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noted, B must, himself, show he 
was in the exercise of due care. 
These elements of duty, breach, 
and damage are essentials of 
actionable negligence. 

This generation has witnessed 
the development of new and en- 
tire fields of liability. Yet more 
serious, however, is the recent 
melancholy evidence of a current 
and strained philosophy which 
blurs the outlines of our estab- 
lished law in this regard. 

Perhaps, generally, the shad- 
ow of social engineering lies 
rather heavily on the existing 
law of civil wrongs or Torts, 
so-called. 

One element contributing to 
this legal abandon is readily ob- 
served when the case problem 
is dealt with as one of “allocat- 
ing a more or less inevitable loss 
to be charged against a complex 
and dangerous civilization, and 
liability is placed upon the party 
best able to shoulder it. The 
defendant, although he departs 
in no way from ordinary stand- 
ards, must proceed ‘at his peril’, 
and his conduct is regarded as 
tortious, not because it is moral- 
ly or socially wrong, but because 
as ‘a matter of social engineering 
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the responsibility must be his.” 

This theory appears to be 
based upon the capacity to ab- 
sorb or avoid loss. More specifi- 
cally, the defendants in tort cas- 
es to a large extent are public 
utilities, industrial corporations, 
insurance companies (sought to 
be assessed through those whom 
they insure), commercial enter- 
prises, etc. Thus, a compara- 
tively recent count of 279 cases 
in one jurisdiction bearing on 
the issue of “proximate cause” 
revealed the following list of de- 
fendants: railway and _ street 
railway companics 129, other 
public utilities 24, manufactur- 
ers, industrial concerns and pub- 
lic stores 54, municipal corpora- 
tions 19, automobile drivers 20, 
other defendants (including sev- 
eral physicians, individual em- 
ployers, charitable corporations 
and others who might well have 
carried liability insurance) 33. 

Beyond what has been stated, 
today’s most alarming consid- 
eration is of the sentiment dis- 
played by a society from whose 
ranks parties emerge, witnesses 
appear, juries are drafted, and 
spectators collect in the course 
and cause of litigation. This 
uniformed citizenry is heard to 
adopt a false though temporarily 
comfortable philosophy, born 
out of the influence of social and 
political expediency. These peo- 
ple, regardless of the law, are 
seen to apply their own concept 
of justice under the lamp of 
social consciousness. 


Some weeks following the 
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trial of a tort action arising out 
of a motor vehicle accident, by 
which verdict the plaintiff’s for- 
tune was substantially increased, 
the defendant was approached 
by one of the jurors who volun- 
teered the explanation, apolo- 
getically, “to tell the truth, mis- 
ter, while we didn’t find any evi- 
dence of duty or blame in your 
accident case, . in our 
own minds, we all felt you were 
insured.” 


Then, in variation, yet none- 
theless typical, there was the in- 
stance of the “insured,” a phy- 
sician, whose parked automobile 
and the car of another had been 
damaged in collision through the 
careless operation of the other 
motorist. After a heated inter- 
view, this medical man threat- 
ened his insurance agent, “Re- 
gardless of who was to blame, 
I shall drop my policy if your 
company doesn’t pay the other 
fellow’s claim. As it so hap- 
pens,” he continued, “I enjoy a 
‘doctor-patient’ relationship 
with that man which I do not in- 
tend to have interrupted by le- 
gal nonsense!” 


The groundless, yet stagger- 
ing injury claims prosecuted in 
the courts by so many indignant 
and agonized petitioners who 
have slipped and fallen, through 
their own sheer neglect or indif- 
ference, within and without the 
premises occupied by an other- 
wise successful merchant or by 
a modern hotel or theatre, while 
tragi-comic, are too frequent and 
notorious to illustrate. 
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Our discouraging commentary 
need only be concluded with a 
graphic example of this current 
and curious philosophy in the 
character of general bystander 
reaction to the report of a recent 
railroad crossing accident. 

The claimant—and plaintiff 
in this instance—together with 
his wife and small children, mo- 
toring one evening in the course 
of a pleasure drive, came to a 
railroad crossing. Upon earlier 
occasions, claimant had crossed 
at this point en route to work. 
The safety devices here in the 
form of automatic warning 
lights and signal bells were at 
this time admittedly in opera- 
tion, further announcing the 
whistling approach of an. eve- 
ning passenger train passing 
on its scheduled run. Impatient 
with the idea of delay, the driver 
of the car set his jaw in a grim 
smile and raced forward and up- 
on the crossing in the path of the 
oncoming locomotive. Thereupon, 
a horrible screeching and crash 
was accompanied by twisting 
steel and the dizzy catapulting 
of human bodies. Some distance 
beyond the crossing all motion 
ceased as suddenly as it had be- 
gun. Dazed silence was broken 
by creaking and crying noises. 
A crowd collected, in alarm and 
by emergency assignment. Mi- 
raculously, no one was killed. 
One little child was uninjured, 
having in some manner been 
thrown clear. Her little sister 
half-ran for a distance along a 
length of track in nervous dis- 
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order, then raced back again, 
her shrill screams piercing the 
night air. She was later found 
to have sustained a type of con- 
cussion about her head. The 
mother’s forehead and shoulder 
were bleeding profusely from 
jagged cuts received at the im- 
pact of her blow against the 
windshield and the father suf- 
fered compound fractures of the 
left arm and leg. To the news- 
photographer’s delight, the scene 
was easy to capture as the view 
was plain and clear, and on the 
following morning this accident 
was reported with vivid journal- 
ism. ; 

On these facts, a college ac- 
quaintance was heard to advo- 
cate some weeks later, “I hope 
they collect plenty, because they 
surely need it.” When ques- 
tioned concerning the facts, this 
person curtly announced, “I 
know all that but I don’t care, 
he’s only an instructor at the 
university and that doesn’t pay 
very well. -I expect his medical 
bills will be terrific!” 

Our leading texts point out 
that the law is anything but 
static, and the limits of its de- 
velopment are never set; and 
when it becomes clear that the 
plaintiff’s interests are entitled 
to legal protection against the 
conduct of the defendant, the 
mere fact that the claim is novel 
will not of itself operate as a bar 
to the remedy. Our courts con- 
tinually hold the law is pro- 
gressive and expansive, adapt- 
ing itself to the new relations 





60 CASE AND 


and interests which are con- 
stantly springing up in the prog- 
ress of society. But, they point 
out, this progress must be by 
analogy to what is already set- 
tled. 

Liability for negligence must, 
of course, be predicated upon a 
causal connection between the 
negligence alleged as a wrong 
and the injury of which com- 
plaint is made. Concisely, lia- 
bility is neither created nor en- 
larged purely by the occurrence, 
nature and extent of personal in- 
jury or property damage. More- 
over, a cause of action for negli- 
gence depends not only upon the 
defendant’s breach of duty to 
exercise care to avoid injury to 
the plaintiff, but also upon an 
injury suffered by the plaintiff 
as a consequence of the violation 
of duty. 


The rule which has been stated 
and applied more often than any 
other test of proximate cause, is 
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that which determines an injury 
to be the proximate result of 
negligence only where the injury 
is the natural and probable con- 
sequence of the wrongful act or 
omission. The purpose of testing 
proximate cause according to 
the natural and probable is to 
apply the common experience of 
mankind to the situation and to 
preclude the assertion of liabil- 
ity—regardless of the identity 
of the defendant—for a conse- 
quence of negligence which, ac- 
cording to such experience does 
not follow naturally and reason- 
ably from the negligence. 

Logically, therefore, the ques- 
tion of liability is always ante- 
rior to the question of the meas- 
ure of the consequences that go 
with liability. 

A society is only democratic 
which searchingly inquires on 
these occasions, “Was the loss 
or injury caused under circum- 
stances creating a legal liability 
on the part of this defendant?” 
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Right to Equal Enjoyment 


Power given to a city by statute to take land for “any 
street, lane, avenue, alley, public square, or other public 
grounds” does not include power to take land for a city 
prison, as the statute contemplates the taking of land which 
all persons would have an equal right to enjoy. East St. 
Louis v. St. John, 47 IIl. 463. 


Inflammatory Argument 


A judgment for the plaintiff, in an action for negligence, 
will be reversed because of a declaration by the plaintiff’s 
counsel that “if the railroad company were charged with the 
killing of Christ, they would come into court and 
plead that Christ was guilty of contributory negligence.” 
St. Louis, etc., R. Co. v. McLendon (Tex. Civ. App. 1894), 
26 S. W. Rep. 307. 
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OVEMBER 1—Gosh, I still have 
i\ to pinch myself to believe 
I’m really here. The assign- 
ments don’t cover enough 
ground, so I’m taking Evidence, 
Conflicts, Creditor’s Rights and 
Taxation along with my regular 
courses. Of course they are 
third-year subjects, but the Law 
to me is a vast tapestry that 
must be seen whole, as an inte- 
gral unit. Making Law Review 
will be no problem. The other 
chaps seem to lack completely 
what I call the “Big Picture.” 
They waste time quibbling over 
details of assigned cases, and by 
reducing the litigants to letters, 
calling them A, B, X, and such 
dreary stuff, they lose utterly 
the drama that exists in the hu- 
man element of little people like 
ourselves caught up in some- 
thing bigger than any of us, to 
coin a phrase. What a rotten 
shame. I’m not reading any 


cases in terms of A, or-B, or X. 
The true way will be to see the 
Big Picture, and actually hear 
the cry of the vendor extolling 
his wares; to envision the bar- 
gaining of parties, the grantee 


Diary of 
First Year Law Student 


By RICHARD WINCOR 
of the New York City Bar 


Reprinted from Harvard Law 
School Record, March 23, 1948 





stepping for that first breath- 
less moment upon Blackacre, 
knowing it to be his castle; the 
fatal pride of the tortfeasor, the 
inner thoughts of flesh and blood 
people in the cases: Meadows, 
Goldstein, Schwimmer. This is 
the Law as it will be for me; 
no alphabet, but a live thing. 

And what a brave new world 
of commerce stands revealed in 
these old pages! Exotic cargoes 
I had never heard of: Manila 
hemp, pipes of brandy, and par- 
ticularly guano, which somehow 
captivates the imagination. 

The Law is not facts, and it 
is not dry justice. It is a new 
world of faery and romance. 
The examination in Criminal 
Law will be a challenge for those 
views, and I shall welcome it. 


FEBRUARY 22—There has been 
all too little time for keeping up 
this diary. Today, however, I 
learn that I made a 12 on the 
Criminal Law exam, which 
seems a bit low but has at least 
the virtue of stamping my 
thoughts as removed from the 
average. Perhaps I cited too 
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much of the Kinsey Report. At 
any rate things will be different 
on the spring exams, where the 
instructors will have the chance 
to know me better. 

A most delightful girl has 
come into my life. Her name is 
Renvoi and she goes to Portia 
Law School. Though somewhat 
gnome-like in appearance, she 
has an astute mind, and many 
are the sandwich dates I have 
enjoyed with her in the stacks. 
Renvoi shares my enthusiasm for 
the topic of guano, and with the 
second Ames trial near at hand 
I hope to get a case connected 
with that subject. I hope also to 
get through this Ames case with- 
out the fainting spell and nose- 
bleed that overtook me in the 
first trial and prevented my win- 
ning a prize. 

It seems hard to realize that 
the first year is so far along. 
Some of the chaps are worried 
about not making the grade, but 
I myself can hardly get excited 
about examinations. First 
things first, to coin a phrase. 
And for me, “first” things are 
those that make for understand- 
ing of the basic fabric of the law. 
Take Real Property for example. 
The instructor is a perfectly nice 
sort, prepped at a good school, 
belongs to the right clubs, and 
appears pretty sound. But all 
he can make out of Real Prop- 
erty is A and B again. What a 
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rotten shame. In the spring 
perhaps, I may show him that 
the law of land is a study in 
mediaeval lore, and that the im- 
portant things are not the mort- 
gages and the purchase price, 
but the now silent banquet halls, 
the minstrels, and the proud 
barons and dead ladies. 


JULY 15—Gosh, I still have to 
pinch myself to believe I’m real- 
ly here. It’s hard to realize that 
this is Seagull’s Nook, one of the 
most famous guano islands off 
the coast of Chile. Quaere, 


whether Renvoi’s father would 
have gotten me this peachy job 
if he had known that my final 
iia at the Law School was 


But it makes no difference 
now. I am here, bubbling with 
health, and I have found myself 
after a little groping. In that 
sense, the year of Law was cer- 
tainly no waste. Furthermore 
it made me sharp. For example, 
when they put this precious car- 
go in sacks I shall know better 
than to break bulk if I am the 
bailee, 

Yes, this is the life. Away on 
an exotic island, listening to the 
seagull’s cry, and gathering each 
day this precious treasure until 
the sun, like a copper ball, de- 
clines in the west. Onward to 
silken Samarcand and cedared 
Lebanon. 
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